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pane We publish elsewhere the 
ecurities 


Decision. full text of the decision of 
the United States Circuit Court of 
Appeals in the Northern Securi- 
ties case. The Anti-Trust act is 
construed to apply to and _ pro- 
hibit a transaction by which a 
New Jersey corporation gains con- 
trol of two competing lines of rail- 
road operating between different 
states, as being an unlawful combi- 
nation in restraint of trade and 
commerce. The decision has been 
appealed from, and in the meantime, 
pending final decision of the Supreme 
Court of the United States, the de- 
cree has been modified so as to per- 
mit the payment of dividends. 


Negotiation The decision of Judge Gay- 
Check nor in Citizens State Bank 
v. Cowles, awarding recovery to the 
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No. 4 
bona fide purchaser of a_ check 
against the drawer who had stopped 
its payment, is published in full in 
this number because, although the 
transaction is a simple one in it- 
self, the opinion illustrates various 
provisions of the Negotiable Instru- 
ments Law governing the issue of a 
check, its negotiation, the rights of 
the holder and the liabilities of the 
parties, including the presumption 
that the holder is a holder in due 
course, and that the burden of proof 
of showing the contrary in a suit to 
enforce the instrument is on the 
maker or drawer, in a way especi- 
ally instructive to those who are 
making a study of that law. It 
affords, in short, a good text for a 
practical study of the Negotiable In- 
struments Law and we recommend 
a careful reading of the opinion with 
that end in view. 

The transaction was simply this: 
A man brought horses from Kansas 
for sale in New York. He sold a 
team here and received from the pur- 
chaser a check on a New York bank 
payable to his order. Three days 
after the check was issued the drawer 
found that there was a breach of 
warranty of the soundness of the 
horses and stopped payment of the 
check, at the same time notifying 
the payee. Disregarding this, the 
payee mailed the check to Kansas 
and negotiated it to a purchaser 
there who had been in the habit 
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of purchasing his paper. The check 
was negotiated seven days after it 
was issued and the purchaser, the 
president of a bank, turned the check 
over to his bank for value on the 
same day. 

The suit was by the Kansas bank 
against the drawer of the check 
who had stopped its payment, and 
the bank having put the check and 
the certificate of protest in evidence, 
rested its case and was held entitled 
to recover its full amount from the 
drawer, without further proof. 

Section 98 of the Negotiable In- 
struments Law provides that every 
holder is deemed prima facie to be 
a holder in due course; but when it 
is shown that the title of any per- 
son who has negotiated an instru- 
ment was defective, the burden is on 
the holder to prove that he, or some 
person under whom he claims, ac- 
quired the title as a holder in due 
course. Section 94 provides that 
the title of a person who negotiates 
an instrument is defective when he 
obtains the instrument by fraud, 
duress or force and fear or other un- 
lawful means, or for an illegal con- 
sideration, or when he negotiates it 
in breach of faith or under such cir- 
cumstances as amount to a fraud. 

Judge Gaynor holds that the evi- 
dence offered by the drawer of breach 
of warranty did not make the title 
of the payee defective or shift the 
burden of proof to the holder to 
prove that he was a holder in due 
course; but the facts proved by the 
drawer showed, on the contrary, that 
the holder had acquired the check 
for value, without notice of anything 
wrong, seven days after the date of 
its issue. 
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A further rule was invoked in be- 
half of the defendant. Section 92 of 
the Act provides that where an in- 
strument payable on demand is_ ne- 
gotiated an unreasonable length of 
time after its issue, the holder is not 
deemed a holder in due course; and 
the drawer contended that a_ check, 
negotiated seven days after its issue, 
is on its face overdue or presump- 
tively dishonored, at the time of 
negotiation, and therefore taken by 
the purchaser subject to the drawer’s 
defense against the payee. On this 
point, Judge Gaynor holds that what 
is a reasonable length of time for a 
check to run before it is to be deemed 
overdue or dishonored as matter of 
law, is not fixed, but at all events, 
in the light of the authorities, it 
is a much longer period than seven 
days. 

The decision illustrates in a clear 
way the protection afforded by the 
law to bona fide holders of negoti- 
able instruments against defenses 
between the original parties, and 
the necessity for such protection in 
order that such instruments may 
serve useful and necessary purposes 
as a circulating medium in the world 
of commerce. 


Forged Checks 
and the 
Telephone. 


A new form of check 
swindling has been suc- 
cessfully perpetrated upon two banks 
in a Western city, and the method is 
so unique that it deserves mention 
as a warning to other bankers to 
guard against being victimized in 
the same way. It is based on the 
well-known fact that a bank cashier 
or teller, in doubt about the genuine- 
ness, or identity of the holder of, a 
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check presented for payment over 
the counter, will telephone the de- 
positor and if he receives an assur- 
ance that it is all right, will then 
unhesitatingly pay the amount; and 
it requires two persons for the suc- 
cessful perpetration of the swindle. 
The check of a saloon keeper, or 
some such person, in whose place of 
business there is a telephone which 
is frequently used by strangers, will 
be skillfully forged, payable to bear- 
er, and this will be presented at the 
bank for payment by one of the 
swindlers at a pre-arranged hour 
and minute. To assure himself that 
everything is all right the cashier, 
or teller, as a precaution, will tele- 
phone the depositor. At this precise 


time an accomplice, who has_ been 
frequenting the saloon or business 
place, will request permission to use 
the telephone and in the general 


noise and confusion it will not be 
noticed that the ringing of the in- 
strument is not in pursuance of a 
call by the accomplice, but of one 
from the bank. The inquiry from 
the bank will be made and on re- 
ceipt of a satisfactory answer, sup- 
posed to come from the depositor, 
the money will be paid over and the 
swindlers will decamp. This very 
thing happened in Salida, Colorado, 
recently and two banks were victim- 
ized upon purported checks of saloon- 
keepers, one for $1,200 and one for 
$2,000. It indicates the necessity, 
in the making of inquiries by tele- 
phone, of knowing who is at the 
other end. 

This brings to mind a case which 
was reported a few years ago where- 
in a bankerin Kansas was held liable 
\S a guarantor of indemnity over a 
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long distance telephone, notwith- 
standing he swore positively that he 
had never received nor answered, a 
message from the one to whom it 
was claimed he had made the guar- 
anty—contending that it was a case 
of mistaken identity. The facts ap- 
parently bore out his contention, 
but the verdict of the jury estab- 
lished that the guaranty had been 
made over a telephone by some one 
in his office, presumably by him, and 
the Supreme Court of Kansas, by a 
divided court, held that such a 
guaranty did not require to be in 
writing but, verbally made, was 
valid. The case afforded an illustra- 
tion of the possibilities of liability 
of a person resulting from the mere 
existence of a telephone in his office. 
In that case, of course, there was 
no element of crime involved. In 
the present case the loss falls on the 
banks which cashed the forged checks, 
as the fact that a stranger in the 
depositor’s office, who impersonates 
him, informs the banks that the 
checks areallright does not, of course, 
estop the depositor from repudiat- 
ing them as forgeries. 


In a case from Minnesota 
which we publish in this 
number a bank discounted a draft 
of a cattle buyer on the strength of 
a telegram received by him from the 
prospective drawees: ‘ Will honor 
F. L. Gifford’s draft Eight Hundred 
Dollars, two cars cattle consigned to 
us.” The proceeds of this draft were 
used to purchase cattle, but the 
cattle only filled one car, instead of 
two, and the drawees refused to 
honor the draft, claiming that it had 


Conditional 
Acceptances. 
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been drawn on condition that two 
cars of cattle should be consigned to 
them and that the condition had 
not been fulfilled. The court upheld 
this contention; bnt also held that 
the drawees, having received and 
sold the cattle, were liable to the 
bank for the net proceeds, after de- 
ducting expenses, which, however, 
did not equal the amount of the 
draft. The lesson to be learned from 
such a transaction is this: It is un- 
safe to rely on telegraphic promises 
to honor drafts containing con- 
ditions such as this. The security 
depends entirely upon the _ perfor- 
mance of the condition, which is be- 
yond the control of the discounter. 
Suppose, for example, in this case, 
the drawer of the draft had proved 
dishonest and after receiving the 
money had not purchased any cattle. 
The amount would have been a 
total loss to the bank. In_ short, 
promises to honor drafts should not 
be taken as security where they are 
not absolute but contain some con- 
dition, the fulfillment of which de- 
pends upon the will of some one 
other than the discounting bank. 


Trust Companies The rule adopted by 
an 
Clearing House. the New York Clearing 
House in February requiring every 
non-member institution (not a bank 
required by law to maintain a re- 
serve) sending its exchanges through 
a member, to keep in its own vaults 
a five per cent. cash reserve on and 
after June 1, 1903, to be increased 
to 714, per cent February 1, 1904 
and to from 10 to 15 per cent., as 
determined, after June 1, 1904, has 
led the Union Trust Company to 
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terminate its conazection with the 
clearing house; and has led to r- 
mors that other large trust compa- 
nies are to follow the same example. 

The statement of condition of the 
Union Trust Company to the super- 
intendent of banks on the morning of 
January 1, 1903 showed that it 
carried ‘‘ deposits in trust” of 
$47,461,446.14, and held no ‘“‘general 
deposits.’’ It had, at the same time, 
cash on hand $2,021,607.05, and 
cash on deposit in banks or other 
moneyed institutions $2,087,457.88, 
with $44,471,668 loaned on collat- 
eral, $10,751,883 stock investments, 
and realestate holdings of $1,900,000. 

Capital $1,000,000 and surplus, 
$7,516,338. 

As the company has been carrying 
substantially a five per cent. reserve 
of deposits on hand, and another 
five per cent. of cash on deposit in 
banks, itis evident that the disinclina- 
tion to be bound by the clearing 
house requirement is not because of 
any prospective disarrangement of 
its existing proportion of reserve to 
deposits, but is based on Other rea- 
sons. 

Whether other trust companies will 
do likewise we have no information 
concerning. One important consid- 
eration is the extent to which the 
facilities of the clearing house are 
necessary to the convenient conduct 
of their business. Some of the trust 
companies carry large general de- 
posits subject to check, and as to 
these, the privileges of the clearing 
house would seem to be a necessity, 
but this is not so as to all. 

The effect of the ultimate require- 
ment of the Clearing House that 
trust companies availing themselves 
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of its clearing privileges, must keep 
a reserve of at least ten per cent. of 
deposits in their own vaults may be 
seen from an examination of the fig- 
ures of the thirty-nine trust compa- 
nies in Manhattan, which reported 
to the Banking Department their 
condition on the morning of Janu- 
1, 1903. These companies reported : 
General Deposits.....$403,435,910.83 
Deposits in Trust... 196,723,700.91 
Amount due Trust 
Companies 
Amount due Sav- 
ings Bank 
Amount due Banks 
and Bankers 


30,551,020.50 
23,017,343.27 
18,289,661.78 


$672,017,637,29 
Against this deposit liability these 
companies reported : 


Cash on hand........ $ 

Cash on Deposit in 
banks or other 
moneyed institu- 
tions 108,922,455.61 


7,533,885.85 


$116,456 641.46 
These figures indicate a cash re- 
serve against deposit liability of 17 
3-10 per cent., but of this, only 
about 1 1-10 per cent. was kept on 
hand in the vaults of the trust com- 
panies, while over 16 per cent. was 
kept on deposit in the banks or 
other moneyed institutions. Of the 
seven and one half millions cash on 
hand, two companies alone held more 
than half—the New York Security and 
Trust Company $2,500,000 and the 
Union Trust Company $2,021,607, 
—leaving about $3,000,000 only of 
cash actually on hand of the other 
37 trust companies. 
The figures, taken as a whole, show 
that the policy of the trust com- 
panies has been to keep an ample 
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cash reserve against deposits, but to 
lodge this reserve almost entirely 
with the banks, and to keep but a 
minimum amount actually on hand. 
A striking example of thisis afforded 
by the figures of the Manhattan 
Trust Company, which with total 
deposits of $13,959,201 had a cash 
reserve of $4,700,293, or 33 6-10 
per cent. but of this, the amount 
reported on hand was only $500, 
whilethe amount on deposit in banks 
was $4,699,793. 

Not all the trust companies have 
clearing house privileges, but pro- 
bably the total deposits of those re= 
presented in the clearing house ag- 
gregate $400,000,000, hence the 
effect of the ten per cent. reserve re- 
quirement, assuming these com- 
panies remain subject to clearing 
house rules, will be to take away 
$40,000,000 now deposited by trust 
companies in banks—an amount 
equal to the total deposits of the 
United States with clearing house 
banks—and lock it up in trust 
company vaults, unavailable for busi- 
ness uses. . 

This reserve requirement for the 
trust companies has been enacted by 
the clearing house banks on the 
ground that it is a precaution nec- 
essary to the safety of the banks, 
but the question seems debatable. 
Not all the deposits of the trust 
companies are subject to the active 
calls of business, as are those in the 
banks, while on the other hand, by 
far the greater proportion are loaned 
on collaterals, which are quick assets, 
readily convertible into cash. The 
officers of the trust companies who 
bear the responsibilities of safely 
caring for and investing the funds 
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committed to their charge, are all 
presumably conversant with the 
nature and extent of their demand 
liabilities, varying with each par- 
ticular company, and the figures 
show it has been their policy to 
carry reserves, ample even for banks 
of discount and deposit, and these 
reserves, have been kept largely on 
deposit with the banks which re- 
present them in the clearing house. 
The legislature of the state has not 
deemed it wise, as yet, to hamper 
their management in this respect; 
and it seems a question, worthy of 
serious discussion, whether the re- 
gulation of trust companies by clear- 
ing house legislation, enforced on 
pain of exclusion from check clearing 
privileges, one effect of which will be 
to materially reduce the deposits of 
the trust companies with the banks, 
is a wise and beneficial policy either 
for banks or trust companies. 


Steck The banking statutes of many 


Liens. 


states give banks, incorporated 
thereunder, a lien on the stock for 
indebtedness of the stockholder, and 
questions frequently come up, where 
a stockholder has pledged his stock, 
before or after becoming indebted to 
the bank, involving priority of lien, 
as between the bank and the pledgee 
of the stock. We note two such cases 
in the present number. In a case 
coming from Arkansas, in which state 
the statute gives banks a lien on 
their stock for stockholders’ indebt- 
edness, a stockholder pledged his stock 
for a loan at a time when he was 
not indebted to the bank, and the 
pledgee at once took the stock to 
the bank, exhibited it to the presi- 
dent, and notified him of the pledge. 
Afterwards the bank loaned money 
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to the stockholder, and the disputed 
question was whether the bank, or 
the pledgee, had a priority of lien 
upon the stock. The court in this 
case held that the bank’s lien was 
subject to the claim of the pledgee, 
as the notice to the president bound 
the bank. This is a point which it 
would be well for bank officers to 
note. It teaches the necessity of mak- 
ing a record of notices of pledge, as 
having the force, as against the 
bank, of liens on the stock superior 
to that of the bank, given by stat- 
ute, in case of a debt subsequently 
incurred to the institution. 

In a Georgia case, also reported 
herein, a bank was given a lien by 
its charter for stockholders’ indebt- 
edness, but the charter also provided 
that the total liability to the bank 
of any person for borrowed money 
should at no time exceed one-tenth 
part of the capital. A loan of more 
than one-tenth was made to a stock- 
holder, who subsequently pledged his 
stock to an outside lender. The 
pledgee contended that the bank had 
forfeited its right of lien by violat- 
ing its charter in making the exces- 
sive loan, but the court upheld the 
bank’s lien to the extent of one-tenth 
its capital. 


At the meeting of the Ex- 
ecutive Council of the 
American Bankers’ Association in 
New York, April 21, it was decided 
that the next annual convention of 
the association would be held in San 
Francisco. While the exact date of 
the convention was not fixed at this 
meeting, the council decided it could 
not be held before October 15. But 
the date will not be announced until 
after the meeting of the San Fran- 
cisco committee in that city. 


San Francisco 
the Choice 
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Connecticut, July 15, 1897 
Colorado, July 19, 1897 
Florida, Aug. 4, 1897 
New York, Oct. 1, 1897 
Virginia, Mar. 3, 1898 
Maryland, Mar. 29, 1898 
Massachusetts, Jan. 1, 1899 


Oregon, Feb. 16, 1899 
North Dakota, March 7, 1899 
Nor. Carolina, March 8, 1899 
Washington, March 22, 1899 
Wisconsin, May 15, 1899 
Tennessee, May 16, 1899 
Rhode Island, July 1, 1899 
Idaho, May 1, 


Utah, July 1, 1899 
Arizona, Sept. 1, 1901 
Pennsylvania, Sep. 2, 1901 
Dist. of C., Jan. 1, 1902 
New Jersey, Apl. 4, 1902 
Iowa, April 12, 1902 
Ohio, January 1, 19¢3 
1903 


Commenced in June 1899 number 


Nore.—As enacted in New York, the Nego- 
tiable Instruments Law is divided into nineteen 
articles as follows: 


. General Provisions (Sections 1—17) 

2. Negotiable Instruments: Form and Inter- 
pretation (20—42) 

. Consideration (50—55) 

. Negotiation (60—8o) 

. Rights of holder (go—98) 

. Liabilities of parties (110—119) 

. Presentment for payment (130—148 

8. Notice of dishonor (160—189) 

. Discharge (200—206) 

. Bills of exchange (210—215) 

. Acceptance (220—230) 

. Presentment for acceptance (240 - 248) 

. Protest (260—268) 

. Acceptance for honor (280-290) 

. Payment for honor (300—306) 

. Bills in a set (310—315) 

. Promissory notes and checks (320—325) 

3. Notes given for patent rights (330—332) 

19. Laws repealed; when takes effect (340-341) 

The provisions of the law naturally fall under 
four general classifications: 

a. General Provisions. 

b. Negotiable Instruments in General. 

c. Bills of Exchange. 

d. Promissory Notes and Checks. 

The text of the law is the same in all the 
states (with some slight exceptions which will be 
noted) but the numbering of the sections, and in 
some states of the articles, is not uniform. There 
is, however, the same continuity of articles and 
text, except that in some instances ‘General 
Provisions” follow, instead of precede, the re- 
mainder of the act. By following this course of 
study with reference to the New York act, as 
above outlined, the reader in each state can apply 
the same to the law of his own state. 


NEGOTIABLE INSTRUMENTS IN 
GENERAL. 


ARTICLE XIV. 


PROTEST OF BILLS OF EXCHANGE (Conti 


We have seen 
must contain. 
made ? 

Sec 262. Protest; by whom made. 
Protest may be made by: 

1. A notary public; or 

2. By any respectable resident of 
the place where the bill is dishonored, 


in the presence of two or more 
credible witness. 


The steps in the preparation of a 
protest are, first, the presentment for 
acceptance or payment; and then, 
in case of refusal, the “ noting, ”’ or 
‘initial protest,’’ which must be 
done on the day of dishonor, and 
which done, the full or complete pro- 
test—the extension of the protest— 
may be made out at any time after- 
ward, as of the day of protest. 

The question arises, must the 
initial steps, the presentment and 
the noting, be made by the notary 
himself, or will it be sufficient, if 
done bya clerk or deputy of the 


what the protest 
By whom must it be 
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notary. In England, the notarial 
presentment is generally made by 
the notary’sclerk, but in thiscountry, 
it must be made by the notary him- 
self, unless by a state statute, or a 
well-established custom, a clerk or 
deputy of the notary is authorized 
so to do. 

In an early case in Tennessee 
(Carter v. Union Bank, 7 Humphrey, 
548) a billdrawn in Tennessee on 
New Orleans was protested in that 
city. The instrument of protest, 
drawn up by A. B. Cends, a notary 
public of New Orleans stated that 
the notary ‘‘ by his deputy, McDime 
Jr., presented said draft to Mr. Fort, 
one of the members of the firm of 
Fort and Wilcox, the acceptors, at 
their office and demanded payment 
thereof, and was answered that the 
same would not be paid.’”’ In an 


action against the indorser, in Ten- 


nessee, he insisted that this protest 
was not evidence of the presentment 
and demand of the bill, because it 
stated that the demand was made 
by the deputy of the notary. It 
appeared in the case that a statute 
of Louisiana made it “ lawful for 
each and every notary in New 
Orleans, to appoint one or more 
deputies to assist him in the making of 
protests” etc. The court said it 
was certainly true, as the general 
rule, that a foreign bill must be 
presented by the notary in person, 
and demand of payment made by 
him, and that the demand by his 
deputy is not sufficient; but that 
the law of Louisiana, where the 
bill was payable, authorized the 
employment of a deputy in this 
service, and as the protest was 
made according to the law of 
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Louisiana, it was evidence in Ten- 
nessee of the dishonor of the bill. 

In the year 1872 the New York 
Court of Appeals (Commercial Bank 
v. Varnum, 49 N. Y. 269) dis- 
cussed the question of sufficiency 
of presentment by a notary’s clerk. 
Evidence was given on the trial of 
a case to establish the custom, in 
New York, to present bills and 
drafts, drawn in other states upon 
parties in New York, by clerks of 
notaries and protest the same on 
such presentation. This evidence was 
stricken out and excluded by the 
court. An offer of proof was also 
made of a universal usage and cus- 
tom in the city of New York, among 
all persons connected with or trans- 
acting business with bankers or 
banks therein, and with notaries 
public therein, to protest all foreign 
bills of exchange, drafts, etc. upon 
the presentment and demand of 
payment by a clerk or agent of 
the notary employed for that pur- 
pose. The court refused to receive 
the evidence. Passing upon theaction 
of the trial court, the court of ap- 
peals said: 

“Has, then, a notary’s clerk any 
authority to make the presentment 
and demand of payment of a for- 
eign bill? This presentment and de- 
mand for the purpose of protest 
are practically of no moment to any 
one. Bills are always dishonored 
before they are handed to a notary 
to protest. They have always been 
first presented and payment refused, 
and are then delivered over for pro- 
test. The only practical benefit to 
any one is the notice of the dis- 
honor to the prior parties to 
the bill to enable them to protect 
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themselves. It may possibly at some 
time be of some importance as evi- 
dence of the dishonor. Whether prac- 
tically beneficial or not, however, 
as the law requires it, it must be 
done. 

“Conceding the rule at common 
law to be, in the absence of any 
custom or usage on the _ subject, 
that the presentment and demand 
must be made by the notary in per- 
son, was the testimony offered, of 
the universal usage in the city of 
New York for the clerk of the notary 
to make such presentment and de- 
mand, admissible? It may be re- 
marked that the usage of merchants 
has established the great body of 
the law in reference to bills of ex- 
change. It gave grace to such 
bills, and thus changed the con- 
tract. It has settled the particular 
time of demand by the notary. The 
rule of law that requires a protest 
of a foreign bill is wholly founded 
upon the custom of merchants. 

“In the absence of any estab- 
lished rule of law in this state, by 
decision of the court or by any 
statute, requiring a demand to be 
made by the notary in person, it 
is not perceived why a usage such 
as was approved was not admis- 
sible as proof upon the subject * * * 
The practice in England is_ to 
present and demand by a clerk of 
the notary, and we are not referred 
to an English authority holding 
such presentment illegal where the 
usage so to present was established. 
* * * The evidence offered was 
competent and should have been 
received.”’ 

fhe question sometimes arises, is 
a notary public disqualified from 
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making a protest by reason of be- 
ing an officer, or stockholder, of a 
bank, which owns the paper requir- 
ing protest. The courts have gen- 
erally upheld the validity of pro- 
tests of the bank’s paper made by 
a cashier or other officer of the in- 
stitution in his notarial capacity; 
and concerning protest by a notary- 
stockholder, while the judicial au- 
thority on the subject is not ex- 
tensive, what little exists is to the 
effect that a notary is not disquali- 
fied, by reason of being stockholder 
of a bank, from protesting paper 
owned by it. In a few of the states, 
however, statutes have been enacted 
disqualifying notaries connected with 
banks, from protesting paper be- 
longing to the institutions of which 
they are stockholders, or by which 
they are employed. In an article 
published at page 688 of the Jour- 
nal for October 1902, more de- 
tailed information upon the subject 
will be found. 

The act, it is seen, after provid- 
ing that protest may be made by 
a notary public, further provides 
“or (2) by any respectable resi- 
dent of the place where the bill is 
dishonored in the presence of two 
or more credible witnesses.” 

Concerning the origin and history 
of a provision of this nature, as 
early as 1698 the English Parlia- 
ment enacted a law (9 & 10 Will- 
iam 3, Chapter 17) “ for the better 
payment of inland bills of exchange’’ 
in which it was provided that dis- 
honored inland bills might be “ pro- 
tested by a notary public and, in 
default of such notary public, by 
any other substantial person of the 
city, town or place, in the presence 
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of two or more credible witnesses”’ 
etc. In 1704, this act was extended 
to promissory notes. 

While no statutory provision, nor 
judicial decision at this early period, 
provided a similar rule as to foreign 
bills of exchange, such method of 
protest, where there was no notary 
in the place, or where one could not 
be conveniently found, was, doubt- 
less, also customary, for we find in 
the old English work on Bills of 
Exchange, written by Judge Bayley, 
the following statement : * 

“‘In the case of a foreign bill, to 
give effect to the notice it is necess- 
ary that a minute of the non-accep- 
tance or non-payment, and a 
solemn declaration on the part of 
the holder against any loss to be 
sustained thereby (which minute and 
declarationiscalled a protest) should 
be made out by a notary public, or 
in or 


(if there be no such notary 
near the place where the bill is pay- 
able) by an inhabitant in the pres- 
ence of two witnesses.” 

Judge Bayley cites no judicial au- 


thority for the rule. Mr. Chitty, 
following him, in his work on Bills, 
sayst: “In case there be not any 
public notary at the place where the 
bill is dishonored, it may be pro- 
tested by any substantial person of 
that place in the presence of two or 
more witnesses.’’ Mr. Chitty refers to 
Judge Bayley as authority for this 
statement, but questions if the state- 
ment should not be confined to in- 
land bills, by the statute of 9 and 
10 William 3, chapter 17. 

In this country, asearly as 1824, 
the rule was declared as applicable 
to foreign bills by the court of ap- 


*p 258. ‘tp 333- 
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peals of Kentucky.* The court said 

“Although a protest is essential t« 
a recovery on a foreign bill, and a 
notary is the proper officer to certif\ 
it, it does not follow, if there is nm 
notary, all recourse on the bill must 
be lost. It is more agreeable to the 
analogy of our law that inferio: 
evidence, in such case, should be 
allowed. This inferior evidence th« 
law has been careful to select, and 
not to trust to every kind. Hence, 
some substantial person must pro- 
test the bill, in the presence of two 
credible witnesses, who can prove the 
fact, the person protesting being 
allowed to draw up and certify the 
fact, in usual form.” 

In 1873, the Supreme Court of 
Alabama?t said: ‘The holder of a 
bill of exchange is not bound to rely 
on the agency of a notary public, in 
order to have his bill protested upon 
its dishonor, though this is the most 
usual and convenient practice. If 
there be no legal notary, then, on 
demand and refusal of payment, it is 
sufficient if the protest be made out 
and drawn up by a respectable in- 
habitant of the place where the bill 
is payable in the presence of two 
witnesses; and it should be made out 
and drawn up in the form required 
by the law or usage of the place 
where it is made.” 

It is seen that the rule under con- 
sideration that protest may be made 
by any respectable resident in the 
presence of two or more credible wit- 
nesses had its origin in the necessity 
of making provision for cases where 
there was no notary in the place of 
dishonor, or where one could not be 


*Read v. Bank of Kentucky, 1 T.B.Monroe, 9! 
+ Todd v. Neai’s Adm’r, 49 Ala. 266. 
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conveniently found; in that event, a 
private individual might make the 
protest in the presence of two wit- 
nesses. But as it now appears in 
the Negotiable Instruments Law, the 
provision authorizing protest by a 
‘respectable resident ’’ with two wit- 
nesses is not coupled with any con- 
dition that it is only lawful if, or in 
the event, there is no notary in the 
place, or if one cannot conveniently 
be found. It appears as an inde- 
pendent method of protest, lawful to 
be used in all cases, although an 
official notary may be at hand.* 
The Act, we have seen, provides 
two methods of protest (1) by a 
notary; (2) by a respectable resi- 
dent and witnesses. The question 
arises, are these methods of protest 
by the persons specifically pointed 
out exclusive of all others ? In an 
early case which came before the 


Supreme Court of the United States, + 
a protest was made by a justice of 


the peace in Mississippi. 
ture to the certificate 
Humphreys, J. P., Acting Notary 
Public.” The court instructed the 
jury that in order to charge the in- 
dorser, the plaintiff must prove that 
the instrument was protested, on the 
day of its maturity, by a notary 
public, and that the certificate of 
Humphrey’s, admitted as evidence, 


The signa- 
“3. W. 


was 


The confidence attached to the attestation of a notary, 
and the idea that the notary is the equivalent of at least 
two ordinary witnesses, is of long standing. We quote the 
following from ** Brooke’s Office of a Notary: “As an 
evidence of the importance attached to the attestation of 

« Notary in ancient times, it has been stated that ‘ one 
Notary Publick is sufficient for the exemplification of any 

t; no matter requiring more than one notary to attest 
it’ (Burns Eccl. Law, vol. 3, p. 3); and that, according to 
the Canon Law, one Notary is equal to the testimony of 
vo witnesses; ‘as to the credit of a Notary, the rule 
is, unus Notarius wequipollet duobus testibus’ 
Codex Juris Ecclesiastici Anglicani, p. 996). 


+ Burke v. McKay, 2 How. 66. 


(Gibson's 
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not proving that fact, they must find 
for thedefendant. TheSupreme Court, 
through Mr. Justice Story, held the 
instruction incorrect, saying: ‘‘It is 
not indispensable in all cases that the 
protest should be actually made by 
a person who is in fact a notary, 
In many cases, even with regard to 
foreign bills of exchange, the protest 
may, in the absence of a notary, be 
made by other functionaries, and 
even by merchants. But where, as 
in Mississippi, a justice of the peace 
is authorized by positive law to per- 
form the functions and duties of a 
notary, there is no ground to say 
that his act of protest is not equally 
valid with that of a notary. OQuoad 
hoc he acts as a notary.” 

We think the correct view to take 
of this matter is that wherever a 
state statute invests justices of the 
peace or other officials with the 
powers and functions of notaries, 
their protests of negotiable paper 
would be valid, they being in fact, no- 
taries; butthat a protest by a public 
functionary not a notary, in the ab- 
sence of a statute empowering him 
to act as such, or by a merchant or 
other private individual, would not 
be valid, unless made in conformity 
with the provisions of the act, that 
is, in presence of two credible wit- 
nesses. 

Another point: Where protest is 
made by the second method pro- 
vided by the act—by a _ respectable 
resident of the place in the presence 
of witnesses—are costs of protest 
chargeable and payable by the par- 
ties protested against? In the old 
Kentucky case to which we have re- 
ferred,t where protest was made by 


+ Read v. Bank. 





222 THE BANKING 


a private individual in the presence 
of two witnesses, there being no 
notary public at the time in the 
place, and upheld as valid, the trial 
court gave judgment for costs of 
protest. The court of appeals, in 
reviewing the case, said: ‘‘As the 
protest was made by a private in- 
dividual, who had no right to charge 
fees for protesting, it was erroneous 
to add this in the judgment, and to 
that extent it must be corrected.”’ 


$ 263 Protest; when to be made. 
When a bill is protested, such pro- 
test must be made on the day of its 
dishonor, unless delay is excused as 
herein provided. When a _ bill has 
been duly noted, the protest may 
be subsequently extended as of the 
date of the noting. 


What is the noting of a bill, in re- 
lation to its protest? In the year 
1791, Mr. Justice Buller in an 
English case said*: ‘‘In making a 
protest, there are three things to 
be done: the noting, demanding 
and drawing up the protest. The 
noting is unknown in the law, as 
distinguished from the protest; it 
is merely a preliminary step to the 
protest, and has grown into prac- 
tice within these few years.” 

The noting is a mere memoran- 
dum of the fact of presentment, of 
refusal of acceptance or payment, 
the name of the party to whom and 
the place where presented, with the 
time and date, and signed by the 
initials of the notary. It may be 
made either on the instrument pro- 
tested, or in the notary’s register. 
It must be made on the very day 
of dishonor, for the notary will not 
be permitted to trust to his memory 
for the necessary particulars over 


* Leftley v. Marks, 4 Term. Rep. 170 
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night. When this is done, the mak- 
ing out of the completed protest— 
the extension of the protest—may be 
done at any time afterwards. The 
purport of section 263 is that, unless 
delay is excused, either the complete 
protest, or the noting, must be made 
on the day of its dishonor. If the 
bill is duly noted on the day of dis- 
honor, the protest may be subsequent- 
ly extended as of the date of the 
noting. Delay in noting or protes- 
ting is excused, it is provided in 
section 267, when delay is caused by 
circumstances beyond the control of 
the holder and not imputable to his 
default, misconduct or negligence. 
When the cause of delay ceases to 
operate, the bill must be noted or 
protested with reasonable diligence. 

$ 264. Protest; where made. A 
bill must be protested at the place 
where it is dishonored, except that 
when a bill drawn payable at the 
place of business or the residence of 
some person other than the drawee, 
has been dishonored by non-accep- 
tance, it must be protested for non- 
payment at the place where it is 
expressed to be payable, and no 
further presentment for payment to, 
cr demand on, the drawee is neces- 
sary. 

The general rule, it is seen, is that 
protest must be made at the place 
where the instrument is dishonored. 
The exception provided is that when 
a bill is drawn payable at the place 
of business or residence of some 
person other than the drawee, and 
it is dishonored by non-acceptance, 
it must be protested for non-pay- 
ment at the place where it is ex- 
pressed to be payable, and no fur- 
ther presentment for payment to, 
or demand on, the drawee is neces- 
sary. 
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THE NEGOTIABLE 

The history underlying this ex- 
ception is as follows: 

In Mitchell v. Baring, 10 B. and C. 
1, a case which came before the 
Court of King’s Bench in 1829, a 
foreign bill of exchange, drawn at 
Charleston July 18, 1825, on C & 
Co. at Liverpool, requested them, 
sixty days after sight, to pay to 
L & Co. in London the sum of 
500 pounds. L & Co. indorsed the 
bill to M & Co. On August 30, 
1825 the bill was presented by M 
& Co. to C & Co. at London, with 
request for acceptance, which was 
refused. The bill was protested for 
non acceptance. Thereupon B & Co. 
to prevent the bill being sent back 
toL & Co., accepted the bill under 
protest for the honor of L & Co., 
the payees, subscribing the follow- 
ing acceptance upon the bill: “ Ac- 
cepted under protest, for honor of 


Messrs. Le Roy, Bayard & Co., and 
will be paid for their account if re- 
gularly protested and refused when 


due.’ The bill having become due 
on November 1, 1825, M & Co. 
presented itfor payment to the draw- 
ers at Liverpool. They having re- 
fused to pay it, it was presented for 
payment to B & Co., the acceptors 
for honor, on November 3rd, when 
they refused to pay it, on the 
ground that it had not been pre- 
sented to them for payment on the 
1st of November, the day it be- 
came due. 

In the resulting action by which 
M. & Co. sought to recover on the 
bill from B. & Co., it was contended 
for the latter that the bill ought to 
have been protested for non-payment 
in London. Several witnesses— 


notaries and merchants — testified 
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that where a foreign bill drawn upon 
a merchant residing at Liverpool, 
payable in London, is refused accept- 
ance by the drawee, the usage is to 
protest it for non-payment in Lon- 
don. The bill is put into the hands 
of a notary, who is desired by the 
holder to seek payment of the bill, 
and on a declaration by the latter 
that the drawee has not remitted 
any funds, or sent to say where the 
bill will be paid, the notary at once 
marks it as protested for non-pay- 
ment. In that case it is presumed 
that the drawee in Liverpool, to 
whom the bill has been presented for 
acceptance (who thereby has_ the 
means of ascertaining who the holder 
is) is aware of its being due; and it 
is his duty to transmit the funds to 
the holder, or to communicate with 
him where the bill will be paid in 
London. For the plaintiffs, M.& Co., 
two notaries from Liverpool testified 
that their uniform practice had been, 
in the case of foreign bills drawn on 
persons in Liverpool, payable in 
London, to present for payment at 
the domicile of the drawee in Liver- 
pool, and protest for non-payment 
there. 

The court told the jury that the 
general rule which required the pro- 
test to be made at the domicile of 
the drawee must prevail, unless they 
were satisfied that mercantile usage 
required the holder to protest in 
London. Butwhile the jury were delib- 
erating, the court further instructed 
them that by the peculiar form of 
the acceptance, the question of us- 
age was excluded altogether, for 
B & Co., undertook to pay the 
bill only if reguiarly protested and 
refused when due. The bill could 
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not have been regularly protested 
and refused when due, unless pay- 
ment had been demanded of the 
drawees, whose duty it was to pay 
it. The latter could not be said to 
have refused to pay until they had 
been asked. By the express terms 
of their acceptance, B & Co., had 
made a presentment to the drawees 
necessary; hence the presentment at 
Liverpool was proper and _ plain- 
tiffs were entitled to recover. 

This view was adopted by the 
Court of King’s Bench upon review 
of the case. The decision was made 
upon the special form of the accep- 
tance and the evidence of usage did 
not enter as a determining factor; 
but it was remarked that the fair 
effect of the evidence of usage given 
by the defendants was, that if the 
holder of the bill resided in London, 
be was not bound to send the bill 
to Liverpool to get it protested, but 
it.did not pruve that a presentment 
and protest at Liverpool were not 
sufficient. 

In consequence of the doubts engen- 
dered by this case, Parliament, on 
the 9th of August, 1832, passed the 
following : 


“2 & 3 Will. 4, c. 98. An Act for 
regulating the Protesting for non- 
payment of Bills of Exchange drawn 
payable at a place not being the 
place of the residence of the drawee 
or drawees of the same. 

‘Whereas doubts having arisen as 
to the place in which it is requisite 
to protest for non-payment of bills 
of exchange, which on the present- 
ment for acceptance to the drawee 


THE Negotiable Instruments Law failed to 
pass the Indiana Legislature at the session 
recently ended. It passed the Senate, with a 
slight amendment, but was killed in the House. 
The Indiana Legislature passed a law making 
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or drawees shall not have been ; 
cepted, such bills of exchange being 
made payable at a place other than 
the place mentioned therein to be tlie 
residence of the drawee or drawevs 
thereof, and it is expedient to remove 
such doubts, 

‘Be it therefore enacted that froin 
and after the passing of this Act, all 
bills of exchange wherein the drawer 
or drawers thereof shall have 
pressed that such bills of exchange 
are to be payable in any place other 
than the place by him or them 
therein mentioned to be the resi- 
dence of the drawee or drawees 
thereof, and which shall not on the 
presentment for acceptance thereof 
be accepted, shall or may be, with- 
out further presentment to the 
drawee or drawees, protested for 
non-payment in the place in which 
such bills of exchange shall have 
been by the drawer or drawers ex- 
pressed to be payable, unless the 
amount owing upon such bills of 
exchange shall have been paid to 
the holder or holders thereof on the 
day on which such bills of exchange 
would have become payable had the 
same been duly accepted.” 

From the foregoing, we see the 
reason and meaning of the exception 
to protest at place of dishonor, pro- 
vided by section 204, that where a 
billis drawn payable at the place of 
business or residence of some person 
other than the drawee, is dishonored 
by non-acceptance, it must be pro- 
tested for non-payment at the place 
where it is expressed to be payable, 
and no further presentment for pay- 
ment to, or demand on, the drawee 
is necessary. 

To be Continued. 
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Saturday a half-holiday in cities of 100,00 
regulating the maturity of commercia 
falling due on holidays. The full text o 
Act was published in the JOURNAL for Ma 
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EXTENSION CLAUSES IN 


It is a well-known rule of law that 
ii the holder of a promissory note 
makes a binding agreement with the 
maker to extend the time of pay- 
ment without the consent of a surety, 
indorser or other party not prim- 
arily liable for the payment of the 
note, the effect will be to discharge 
all parties secondarily liable, as it 
enlarges the period of their obliga- 
tion. To obviate this, and obtain 
such a consent in advance, it has 
become the practice in many cases, 
especially in the states of the middle 
west, to use forms of promissory 
notes which contain printed clauses 
expressing the consent of the sure- 
ties and indorsers to any extension 
of time which may be made by the 


holder, or waiving defenses by reason 
of the granting of any such extension. 
Clauses of this nature have come 


before the courts in several cases, 
and, while they accomplish the ob- 
ject desired, they have an effect not 
always realized by banks which have 
discounted such paper for the payee, 
namely, they destroy the negotia- 
bility of thenote, and so let in any'de- 
fense which the maker may have 
against the payee. 

One of the earliest forms of exten- 
sion clause employed in promissory 
notes was the following: 

The maker and indorsers of this 
obligation further expressly agree 
that the payee, or his assigns, may 
extend the time of payment thereof, 
from time to time indefinitely, as he 
or they may see fit. 

‘his clause has been held to des- 
troy the negotiability of the note 
containing it in cases which have 
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been decided by the Supreme Courts 
of Michigan*, Iowat, and Indianat, 
for the reason that it makes the 
time of payment uncertain and con- 
tingent, dependent upon the will or 
option of the holder, and it is im- 
possible to tell from the face of the 
note when it may mature. 

Another form of extension clause 
which has come before the courts is 
the following : 

The payeé or holder of this note 
May renew or extend the time of 
Payment of the same from time to 
time, as often as required, without 
notice, and without prejudice to the 
rights of such payee or holder to 
enforce payment against the makers, 
sureties and indorsers and each of 
them, parties hereto, at any time 
when the same may be due and payable. 

This language has been also held to 
destroy the negotiability of the note, 
in cases which have been decided 
by the Supreme Court of Michigan || 
and by the Federal Court in Indiana.§ 

In the two forms of extension 
clause above set out, consent is ex- 
pressed that the holder may extend 
the time of payment at his option. 

In the following, the consent to ex- 
tension is expressed in the form of a 
waiver of protest and waiver of de- 
fenses if extension is made: 

The drawers and indorsers_ sever- 
ally waive presentment for payment, 
protest and notice of protest and 
non-payment of this note, and all 
defenses on the ground of any ex- 
tension of the time of its payment 


* Smith v. Blarcom, 45 Mich.371. 

+ Woodbury v. Roberts, 59 Iowa 348. 

t Glidden v. Henry, 104 Ind. 278. 

| Second Nat’l Bank v. Wheeler, 75 Mich, 546. 
§ Coffin v. Spencer 39 Fed. 262. 
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that may be given by the holder or 
holders to them or either of them. 


This form has, likewise, been held 
to destroy the negotiability of the 
note in cases which have come be- 
fore the Appellate Court of Indiana,* 
because, equally with the forms first 
above set out, it gives the holder an 
option, at any time before as_ well 
as after the time of payment, to ex- 
tend it, thus making the time of 
maturity of the note uncertain. 

It is seen from the foregoing that 
notes containing such clauses are 
not bankable paper in the sense that 
they may be negotiated by the first 
holders to the banks as commercial 
purchasers. They are not negotiable 
instruments, but are subject to de- 
fenses of the maker in whomsoever 
hands they may be. Judging from 
the numerous cases in which such 
paper has been negotiated to banks 
by the original holder and has 
been held non-enforceable against 
the maker by reason of some de- 
fense thereto valid against the payee, 
many bankers are not aware that 
clauses of this character destroy 
the negotiability of promissory notes 
containing them. The proper use of 
such instruments is not in tran- 
sactions of negotiation by the payee 
to purchasers, but in transactions 
where the instrument is executed to 
a bank or other lender by the 
maker and sureties, for a loan, 
where the original consideration 
moves from the bank which, holding 
the security, knows fully its enforce- 
able rights thereto. 

Apart from the decisions involving 
the negotiability of notes containing 


these extension clauses, questions 
* Oyler v. McMurray, 34 N. E. 1004; Mer- 
chants Bank v. Fraze, 36 N. E. 378. 
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sometimes arise as to the liabilit 
of the parties under a proper con- 
struction of some particular clause. 
In a case which we publish in this 
number, decided by the Supreme 
Court of Iowa, the form of extension 
clause last above set out, was in- 
volved, with reference to its meaning 
in a promissory note. The language, 
it will be observed, incorporated in a 
promissory note, is peculiar, because 
it provides that the “‘ drawers”’ and 
indorsers waive defenses on the ground 
of extension, when in strict correct- 
ness of language, the word ‘“‘ makers” 
should be used. In the case stated, 
the maker of a note containing such a 
clause, who was in fact a surety for 
his co-maker and who would have 
been discharged from liability by 
reason of extension of the time of 
payment without his consent unless 
he was bound by the clause in ques- 
tion, contended that it did not 
apply to nor bind him, as he was 
not a drawer, but a maker; hence he 
claimed he was discharged by an ex- 
tension to which he had not con- 
sented. The court, however, while 
admitting that the use of the word 
‘‘drawers’’ in a promissory note was 
not strictly appropriate, construes 
the word to mean “ makers”’ in the 
sense in which it was employed. A 
further contention was made in this 
case that the clause only bound the 
consenting party to one extension, 
and as there had been more than 
one, all after the first was without 
the consent of the surety who was, 
in consequence, discharged; but here, 
again, the court holds that the 
word “‘ any ”’ in the stipulation con- 
stituted a waiver of defenses to every 
extension of the time of payment 
granted by the holder. 
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THE NORTHERN 


SECURITIES DECISION. 


The full text of the decision of the United States Circuit Court of Appeals, 
handed down April 9, holding that the acquirement of stock of the North- 
ern Pacific and Great Northern Companies by the Northern Securities Com- 
pany, was in virtue of an illegal combination in restraint of trade and com- 


merce. 


By request, we publish below the 
full text of the decision of the United 
States Circuit Court of Appeals in the 
case of the United States against the 
Northern Securities Company and 
others: 


In the Circuit Court of the United 
States for the District of Minnesota, 
Third Division—United States of 
America, complainants, vs. the North- 
ern Securities Company, the Northern 
Pacific Railway Company, the Great 
Northern Railway Company, James J. 
Hill, William P. Clough, D. Willis 
James, John S. Kennedy, J. Pierpont 
Morgan, Robert Bacon, George F. 
Baker, and Daniel Lamont, defend- 
ants. 

Philander C. Knox, Attorney-Gen- 
eral; D. T. Watson, special counsel; 
James M. Beck and W. A. Day, Assis- 
tant Attorneys-General and John M. 
Freeman for the United States. 

Mr. George B. Young and the Hon. 
John W. Griggs for the Northern Sec- 
urities Company; M. D. Grover for 
the Great Northern Railway Company; 
C. W. Bunn for the Northern Pacific 
Railway Company; Francis Lynde 
Stetson and David Willcox for defend- 
ants Morgan, Bacon and Lamont. 

Before Caldwell, Sanborn, Thayer 
and Van Devinter, Circuit Judges. 

Thayer, Circuit Judge, stated the 
conclusions of the court: 

This is a bill exhibited by the United 
States to restrain the violation of an 
act of Congress approved July 2, 1890, 
entitled ‘‘ An act to protect trade and 
commerce against unlawful restraints 
and monopolies,” which is commonly 
called the Sherman Anti-Trust act. 


The case was heard before a Circuit 
Court composed of four Circuit Judges 
of the Eighth Circuit, pursuant to the 
provisions of a recent act of Congress, 
approved Feb. 11, 1903, which requires 
such cases to be heard ‘‘ before not less 
than three of the Circuit Judges” of 
the circuit where the suit is brought 
when the Attorney-General files with 
the clerk of the court wherein the case 
is pending a certificate that it is one of 
‘*general public importance.” Such 
a certificate has been filed, and, in ac- 
cordance with the mandate of the stat- 
ute, the case has been given precedence 
over others and in every way exped- 
ited. 

FINDINGS OF FACT. 

From admissions made by the plead- 
ings, as well asfrom much oral testi- 
mony, we reach the following conclus- 
ions as respects matters of fact. 

Two of the defendants, namely, the 
Northern Pacific Railway Company 
and the Great Northern Railway Com- 
pany, are the owners respectively, of 
lines of railroad which extend from the 
cities of Duluth, St. Paul and Minnea- 
polis, in the State of Minnesota, thence 
across the continent to Puget Sound. 

These roads are and in public estima- 
tion have ever been regarded as parallel 
and competing lines. For years at 
least after they were built they com- 
peted with each other actively for trans- 
continental and State traffic. 

In the spring of the year 1901 they 
united in purchasing about 98 per cent. 
of the entire capital stock of the Chicago, 
Burlington and Quincy Railway Com- 
pany and became joint surety for the 
payment of bonds of the last named coim- 
pany, whereby the purchase was accom- 
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plished, which were to run twenty years 
and bear 4 per cent. interest per annum. 

The amount of stock so acquired 
was of the par value of about $107,- 
000,000, and as it was purchased at the 
rate of S200 per share the bonded in- 
debtedness of the two companies was 
thus increased to extent of $200, 000, 000. 

Subsequent to the acquisition of the 
stock of the Burlington Company, and 
in the summer of the year rgo1, certain 
large and influential stockholders of the 
Northern Pacific and Great Northern 
companies, who had practical control of 
the two roads and who have been made 
parties defendant to the present bill, 
acting in concert with each other, con- 
ceived the design of placing a very large 
majority of the stock of both. of the 
last-named companies in the hands of 
a single owner. 


THE MERGER DESCRIBED. 


To this end these stockholders ar- 
ranged and agreed with each other to 
procure and cause the formation of a 
corporation under the laws of the State 
of New Jersey, which latter company, 
when organized, should buy all or at 
least the greater part of the stock of 
the Northern Pacific and Great Northern 
companies. 

The individuals who conceived and 
promoted this plan agreed with each 
other to exchange their respective hold- 
ings of stock in the last-named railroad 
companies for the stock of the New 
Jersey Company when the same should 
be fully organized, and to use their in- 
fluence to induce other stockholders in 
their respective companies to do like- 
wise, to the end that the New Jersey 
company might become the sole owner 
of the whole or at least a major portion 
of the stock of both railroad companies. 

In accordance with this plan the de- 
fendant, the Northern Securities Com- 
pany, (hereafter termed the Securities 
Company) was organized under the 
laws of the State of New Jersey, on 
Nov. 13, 1901, with a capital stock of 
$400,000,000, that sum being the exact 
amount required to purchase the total 
stock of the two railroad companies at 
the price agreed to be paid therefor. 
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When the Securities Company was 
organized it assented to and became a 
party to the scheme that had been de- 
vised by its promoters before it became 
a legal entity. 

Very shortly after its organization 
the Securities Company acquired a large 
majority of all the stock of the North- 
ern Pacific at the rate of $115 per share, 
paying therefor in its own stock at par. 
At the same time it acquired about 
300,000 shares of the stock of the Great 
Northern Company from those stock- 
holders of that company who had been 
instrumental in organizing the Securi- 
ties Company, paying therefor at the 
rate of $180 per share and using its own 
stock at par to make the purchase. 

The Securities Company subsequent- 
ly made further purchases of stock of 
the Great Northern Company at the 
same rate, and in about two months 
had acquired stock of the latter com- 
pany amounting at par to about $93- 
000,000, using for that purpose its own 
stock to amount of about $171,000,000. 

The Securities Company was enabled 
to make the subsequent purchase of 
stock from stockholders of the Great 
Northern Company not immediately 
concerned in the organization of the 
Securities Company by the advice, pro- 
curement and persuasion of these stock- 
holders of the Great Northern Company 
without having been instrumental in 
organizing the Securities Company and 
exchanged their own stock for stock in 
that company shortly after its organi- 
zation. 

At the present time the Securities 
Company is the owner of about 98 per 
cent. of all the stock of the Northern 
Pacific Company and the owner of 
about 76 per cent. of all the stock of 
the Great Northern Company. 


SINGLE CONTROL—COMPETITION DESTROYED 


The scheme which was thus devised 
and consummated led inevitably to the 
following results: First, it placed the 
control of the two roads in the hands 
of a single person, to wit, the Securi- 
ties Company, by virtue of its owner- 
ship of a large majority of the stock of 
both companies; second, it destroyed 














every motive for competition between 
two roads engaged in interstate traffic 
which were natural competitors for 
business, by pooling the earnings of 
the two roads for the common benefit 
of the stockholders of both companies; 
and, according to the familiar rule that 
every one is presumed to intend what 
is the necessary consequence of his 
own acts when done wilfully and de- 
liberately, we must conclude that those 
who conceived and executed the plan 
aforesaid intended among other things 
to accomplish these objects. 

The general question of law arising 
‘from this state of facts is whether such 
a combination of interests as that 
above described falls within the inhibi- 
tion of the anti-trust ‘act or is beyond 
its reach. 

The act brands as illegal ‘‘ every 
contract, combination in the form of 
trust or otherwise or conspiracy in 
restraint of trade or commerce among 
the several States or with foreign 
nations.”’ 


SIGNIFICANCE OF GENERALITY OF LANGUAGE, 


Learned counsel on both sides have 
commented on the general language of 
the act, doing so of course for a differ- 
ent purpose, and the generality of the 
language employed is, in our judg- 
ment, of great significance. It indi- 
cates, we think, that Congress, being 
unable to foresee and describe all the 
plans that might be formed and all the 
expedients that might be resorted to, 
to place restraints on interstate trade 
or commerce, deliberately employed 
words of such general import as, in its 
opinion, would comprehend every 
scheme that might be devised to 
accomplish that. 

What is commonly termed a “trust” 
was a species of combination organized 
by individuals or corporations for the 
purpose of monopolizing the manufac- 
ture of, or traffic in, various articles 
and commodities, which was well 
known and fully understood when the 
anti-trust act was approved. 

Combinations in that form were 
accordingly prohibited, but Congress, 
evidently anticipating that the com- 
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bination might be otherwise formed, 
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was careful to declare that a combina- 
tion in any other form if in restraint 
of interstate trade or commerce, that 
is, if it directly occasioned or affected 
such restraint, should likewise be 
deemed illegal. 


WHAT PREVIOUS DECISIONS HAVE HELD. 


Moreover, in cases arising under the 
act, it has been held by the highest ju- 
dicial authority in the nation, and its 
opinion has been reiterated in no un- 
certain tone, that the act applies to in- 
terstate carriers of freight and passen- 
gers as well as to all other persons, nat- 
ural or artificial; that the words ‘‘in 
restraint of trade or commerce ” do not 
mean in unreasonable or partial restraint 
of trade or commerce, but any direct 
restraint thereof; that an agreement 
between competing railroads which re- 
quires them to act in concert in fixing 
the rate for the carriage of passengers 
or freight over their respective lines 
from one State to another and which by 
that means restricts temporarily the 
right of any one of such carriers to 
name such rates for the carriage of such 
freight or passengers over its road as 
it pleases, is a contract in direct re- 
straint of commerce within the mean- 
ing of the act, in that it tends to 
prevent competition; that it matters 
not whether, while acting under sucha 
contract, the rate fixed is reasonable or 
unreasonable, the vice of such a con- 
tract or combination being that it con- 
fers the power to establish unreason- 
able rates and directly restrains com- 
merce by placing obstacles in the way 
of free and unrestricted competition 
between carriers who are natural rivals 
for patronage; and finally that Congress 
has the power under the grant of 
authority contained in the Federal con- 
stitution to regulate commerce to say 
that no contract or combination shall 
be legal which shall restrain interstate 
trade or commerce by shutting off the 
operation of the general law of compe- 
tition. (United States vs. Trans- 
Missouri Freight Association, 100 U. 
S., 290; United States vs. Joint Traffic 
Association, 171 U. S. 505; Addyston 
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Pipe and Steel Company vs. United 
States, 175 U. S. 211. 

Taking the foregoing propositions 
for granted because they have been 
decided by a court whose authority is 
controlling, it is almost too plain for 
argument that the defendants would 
have violated the anti-trust act if they 
had done, through the agency of nat- 
ural persons, what they have accom- 
plished through an artificial person of 
their own creation. 

THE THIRD PARTY—NATURAL AND ARTIFICIAL, 


That is to say, if the same individ- 
uals who promoted the Securities 
Company, in pursuance of a previous 
understanding or agreement so to do, 
had transferred their stock in the two 
railroad compaaies to a third party or 
parties and had agreed to induce other 
shareholders to do likewise until a 
majority of the stock of both companies 
had been vested in a single individual 
or association of individuals and had 
empowered the holder or holders to 
vote the stock as their own, receive all 
the dividends thereon and pro-rate or 
divide them among all the shareholders 
of the two companies who had trans- 
ferred their stock, the result would 
have been a combination in direct 
restraint of interstate commerce be- 
cause it would have placed in the hands 
of a small coterie of men the power to 
suppress competition between two 
competing interstate carriers whose 
lines are practically parallel. 

It will not do to say that so long as 
each railroad company has its own 
board of directors they operate inde- 
pendently and are not controlled by 
the owner of the majority of their 
stock. It is the common experience of 
mankind that the acts of corporations 
are dictated and that their policy is 
controlled by those who own the ma- 
jority of their stock; indeed, one of 
the favorite methods in these days, 
and about the only method, of ob- 
taining control of a corporation, is 
to purchase the greater part of its 
stock. It was the method pursued by 
the Northern Pacific and Great North- 
ern companies to obtain control of the 


Chicago, Burlington and Quincy Rail. 
road; and so long as directors are 
chosen by stockholders the latter will 
necessarily dominate the former and 
in a real sense determine all important 
corporate acts. 

The fact that the ownership of a 
majority of the capital stock of a cor- 
poration gives one the mastery and 
control of the corporation was dis- 
tinctly recognized and declared in 
Pearsall vs. Great Northern Railway, 
161 U. S., 646-671. The same fact 
has been recognized and declared by 
other courts, (Pennsylvania Railway 
Company vs. Commonwealth, 7 Atl. 
(Pa.), 368-371; Farmers’ Loan and 
Trust Company vs. New York and 
Northern Railway Company, 180 N. 
Y., 410 425; People ex rel. vs. Chica- 
go Gas Trust Company, 130 IIl., 268. 

In opposition to this view counsel 
cite Pullman Car Company vs. Mis- 
souri Pacific Company 113 Mo. 307, 
596, but in that case the meaning of 
the word ‘‘controlled” as used in a 
private contract was the point under 
consideration and what was said on 
the subject cannot be held applicable 
to cases arising under the anti-trust 
act when the point involved is whether 
the ownership of all the stock of the 
two competing and parallel roads vests 
the owner thereof with the power to 
suppress competition between such 
roads. 

We entertain no doubt that it does; 
indeed, we regard suppression of com- 
petition, and to that extent a restraint 
of commerce, as the natural and inevi- 
table result of such ownership. What 
has been done through the organiz- 
ation of the Securities Company accom- 
plished the object which Congress has 
denounced as illegal more effectually, 
perhaps, than such a combination as is 
last supposed. That is tosay, by what 
has been done the power has been ac- 
quired (and provision made for main- 
taining it) to suppress competition be- 
tween two interstate carriers who own 

and operate competing and parallel lines 
of railroad, and competition, we think, 
would not be more effectually re- 
strained than it nowis under and by 
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force of the existing arrangement if 
the two railroad companies were con- 
solidated under a single charter. 


is THE NEW JERSEY CHARTER A SHIELD ? 


It is manifest, therefore, that the 
New Jersey charter is about the only 
shield which the defendants can inter- 
pose between themselves and the law. 

The reasoning which led to the ac- 
quisition of that charter would seem to 
have been that while as individuals the 
promoters could not by agreement be- 
tween themselves place the majority of 
the stock of the two competing and 
parallel roads in the hands of a single 
person, or a few persons, giving him or 
them the power to operate the roads in 
harmony and stifle competition, yet 
that the same persons might create a 
purely fictitious person, termed a cor- 
poration, which could neither think nor 
act, except as they directed, and by 
placing the same stock in the name 
of such artificial being, accomplish the 
same purpose. 

The manifest unreasonableness of 
such a proposition and the grave con- 
sequences sure to follow from its ap- 
proval, compel us to assume that it 
must be unsound, especially when we 
reflect that the law, as administered by 
courts of equity, looks always at the 
substance of things; at the object ac- 
complished, whether it be lawful or 
unlawful, rather than upon the particu- 
lar devices or means by which it has 
been accomplished. So far as the New 
Jersey charter is concerned, the ques- 
tion, broadly stated, which the Court 
has to determine, is whether a charter 
granted by a State can be used to de- 
feat the will of the National Legisla- 
ture, as expressed in a law relating to 
interstate trade and commerce over 
which Congress has absolute control. 

Presumptively, at least, no charter 
granted by a State is intended by the 

State to have that effect or to be used 
for such a purpose, and in the present 
instance it is clear that the State of 
New Jersey did not intend to grant a 
charter under cover of which an object 
denounced by Congress as unlawful, 
namely, a combination conferring the 
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power to restrain interstate commerce, 
might be formed and maintained, be- 
cause the enabling act under which the 
Securities Company was organized, ex- 
pressly declares that three or more per- 
sons may avail themselves of the pro- 
visions of the act and ‘‘become a 
corporation for any lawful purpose.” 
[Laws of New Jersey, 1899, p. 473. | 

This language is not merely perfunc- 
tory; it means, obviously, that what- 
ever powers the incorporators saw fit 
to assume they must hold and exercise 
for the accomplishment of lawful ob- 
jects. The words in question op- 
erate, therefore, as a limitation upon 
all the powers enumerated in the arti- 
cles of association which were filed by 
the promoters of the Securities Com- 
pany; that, however extensive and 
comprehensive their powers may seem 
to be, the State of New Jersey has 
said, you shall not exercise them so as 
to set at defiance any statute lawfully 
enacted by the Congress of the United 
States or any statute lawfully enacted 
by any State wherein you see fit to ex- 
ercise your powers. 


THE POWER OF CONGRESS SUPREME 


But aside from this view of the sit- 
uation, if the State of New Jersey had 
undertaken to invest the incorporators 
of the Securities Company with the 
power to do acts in the corporate name 
which would operate to restrain inter- 
state commerce and for that reason 
could not be done by them acting as an 
association of individuals, then we have 
no doubt that such a grant would have 
been void under the plans of the Anti- 
Trust Act, or at least that the charter 
could not be permitted to stand in the 
way of the enforcement of that act. 

The power of Congress over inter- 
state commerce is supreme, far-reach- 
ing, and acknowledges no limitations 
other than such as are prescribed in 
the Constitution itself (Gibbons vs. 
Ogden, 9 Wheat 1, 197; County of 
Mobile vs. Kimball, 1toz U.S., 691, 
696, 697; Champion vs. Ales, U.5., 
decided Feb. 23, 1903.) 

No legislation on the part of a State 
can curtail or interfere with its exer- 
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cise, and in view of repeated decisions 
no one can deny that it is a legitimate 
exercise of the power in question for 
Congress to say that neither natural 
nor artificial persons shall combine to 
conspire in any form whatever to place 
restraints on interstate trade or com- 
merce. (United States vs. Trans- 
Missouri Freight Association, 166 U. 
S. 290; United States vs. Joint Traffic 
Association 171 U. S. 505; Addiston 
Pipe and Steel Company vs. United 
States 175 U. S. art. 

It is urged, however, that such a 
combination of adverse interests as 
was formed and has been heretofore 
described was lawful and not prohib- 
ited by the Anti-Trust act because 
such restraint upon interstate trade or 
commerce, if any, as it imposes, is in- 
direct, collateral and remote, and 
hence that the combination is not one 
of that character which the Congress 
of the United States can lawfully for- 
bid. The following cases are relied 
upon to sustain the contention. Uni- 
ted States vs. E. C. Knight Company, 
156 U. S. 1; Hopkins vs. United 
States, 171 U.S. 376; Anderson vs. 
U.S. 171 U. S. 604. 


HOW INTERSTATE COMMERCE IS AFFECTED. 


It is pertinent, therefore, to inquire 
in what way the existing combination 
that has been formed does affect inter- 
state commerce. It affects it, we think, 
by giving to a single corporate entity, 
or, more accurately, toa few men act- 
ing in concert and in its name and 
under cover of its charter, the power 
to control all the means of transporta- 
tion that are owned by two competing 
and parallel railroads engaged in inter- 
state commerce; in other words, the 
power to dictate every important act 
which the two companies may do; to 
compel them to act in harmony in 
establishing interstate rates for the car- 
riage of freight and passengers, and 
generally to prescribe the policy which 
they shall pursue. 

It matters not, we think, through 
how many hands the orders come by 
which these aims are accomplished or 
through what channels; the power was 
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not only acquired by the combination, 
but it is effectually exercised and it 
operates directly on interstate com- 
merce, notwithstanding the manner of 
its exercise, by controlling the means 
of transportation, to wit, the cars, en- 
gines and railroads by which persons 
and commodities are carried, as well as 
by fixing the price to be charged for 
such carriage. 

The cases cited above and on which 
reliance is placed to sustain the view 
that the restraint imposed is merely in- 
direct, remote, incidental or collateral, 
are not relevant, for, as was fully ex- 
plained in Addyston Pipe and Steel 
Company vs. U. S. (175 U.S. 211, 238, 
240, 243), one of these cases (U. S. vs. 
E. C. Knight Company) dealt only with 
a combination within a State to obtain 
a practical monopoly of the manufac- 
ture of sugar, and it was held that the 
combination only related to manufac- 
ture, and not to commerce among the 
States or with foreign nations; that the 
fact that an article was manufactured 
for export to another State did not 
make it an article of interstate com- 
merce before transportation had been 
begun or necessarily subject it to Fed- 
eral control; and that the effect of the 
combination then under consideration, 
on interstate commerce, was at most 
only incidental and collateral. 

But while commenting on its previous 
decision in U. S. vs. E. C. Knight 
Company, the Court took occasion to 
say, in Addyston Pipe and Steel Com- 
pany vs. U. S. (175 U. S. 246), that 
when a contract is made for the sale 
and delivery of an article in another 
State, the transaction is one of inter- 
state commerce, although the vendor 
has also agreed to manufacture the 
article so sold; and that combinations 
to control and monopolize such trans- 
actions would be in restraint of inter- 
state commerce. 

In the other cases (Hopkins vs. the 
U. S. and Anderson vs. the U. S&S.) it 
was held that the business of the mem- 
bers of the Kansas City Live Stock 
Exchange, which was under considera- 
tion by the court, was not interstate 
commerce and that the act did not af- 























fect them, and that, even if they were 
so affected, the particular agreement 
which was involved did not operate as 
a restraint of interstate commerce. 

We fail to find in either of these 
cases any suggestion that a combination 
such as the one in hand, the object and 
necessary effect of which is to give to 
a single person or to a coterie of per- 
sons full control of all the means of 
transportation owned by two competing 
and parallel lines of road engaged in 
interstate commerce, as well as the 
power to fix the rate for the transpor- 
tation of persons and property, does 
not directly and immediately affect in- 
terstate commerce. No combination, 
as it would seem, could more immedi- 
ately affect it. 


AS TO PRIVATE CONTRACTS. 


Again, it is urged tentatively that if 
the existing combination which the 
Government seeks to have dissolved is 
held to be one in violation of the Anti- 
Trust act and unlawful, then the act 
unduly restricts the right of the indiv- 
idual to make contracts, buy and sell 
property and is invalid for that reason. 

With reference to this contention it 
might be suggested (as it has been by 
the Government) that as the s//ws of the 
stock which the Securities Company 
has bought is in the States of Wiscon- 
sin and Minnesota, which respectively 
chartered the Northern Pacific and 
Great Northern companies, and as the 
stock owes its being to the laws of 
those States, and as each State has for- 
bidden the consolidation of competing 
and parallel lines of road therein and 
has likewise prohibited the consolida- 
tion of the ‘stock and franchises” of 
such roads, the contention last men- 
tioned is entitled to little consideration 
in the case at bar. 

But, waiving and ignoring this sug- 
gestion, the argument advanced in be- 
half of the defendants is: met and an- 

swered, so far as this court is con- 
cerned, by the decision in Addyston 
Pipe & Steel Company vs. U. S. (175 
U. §. 228, 229,) where it is said 
nter alia; ** under this grant of power 
to Congress [the power to regulate 
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commerce between the several States 
and with foreign nations| that body in 
our judgment may enact such legisla- 
tion as shall declare void and prohibit 
the performance of any contract be- 
tween individuals or corporations where 
the natural and direct effect of such a 
contract will be, when carried out, to 
directly, and not as a mere incident to 
other and innocent purposes, regulate, 
to any substantial extent, interstate 
commerce.” 


AS TO CONSTITUTIONAL GUARANTY OF LIBERTY 


We do not assent to the correctness 
of the proposition that the constitu- 
tional pow of liberty to the indi- 
dividual to enter into private contracts 
limits the power of Congress and pre- 
vents it from legislating on the subject 
of contracts of the class mentioned. 

It has been held that the word 
‘‘liberty,’’ as used in the Constitution, 
was not to be confined to the mere 
liberty of persons, but included among 
others a right to enter into certain 
classes of contracts for the purpose of 
enabling the citizen to carry on his 
business. 

But it has never been, and, in our 
opinion, ought not to be, held that the 
word included the right to enter into 
private contracts upon all subjects, no 
matter what their nature, and wholly 
irrespective, among other things, of the 
fact that they would, if performed, 
result in the regulation of interstate 
commerce and in violation of an act of 
Congress upon that subject. 

The provision of the Constitution 
does not as we believe, exclude Con- 
gress from legislating with regard to 
contracts of the above nature while in 
the exercise of its Constitutional right 
to regulate commerce among the States. 
The provision regarding the liberty of 
the citizen is to some extent limited by 
the commerce clause of the Constitu- 
tion and the power of Congress to reg- 
ulate interstate commerce comprises 
the right to enact a law prohibiting the 

citizen from entering into those private 
contracts which directly and substan- 
tially, and not merely indirectly, re- 
motely, incidentally and collaterally, 
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regulate to a greater or less degree, 
commerce among the States. 

We cannot so enlarge the scope of 
the language of the Constitution 
regarding the liberty of the citi- 
zen as to hold that it includes, or 
that it was intended to include, 
a right to make a contract which, in 
fact, restrains and regulates interstate 
commerce, notwithstanding Congress, 
proceeding under the Constitutional 
provision giving to it the power to reg- 
ulate that commerce, had prohibited 
such contracts. 

These observations, as a matter of 
course, preclude further controversy 
over the power of Congress to limit to 
some extent the right to make con- 
tracts when enacting laws for the regu- 
lation of commerce between the 
States. 


OTHER CONTENTIONS OF DEFENSE UNTENABLE. 


Learned counsel for the defendants 
further contend as follows: That the 
Anti-trust act was not intended to in- 
clude or prohibit combinations looking 
to the virtual consolidation of parallel 
and competing lines of railroads, al- 
though such a combination operates to 
stifle competition ; that no relief can be 
granted to the Government in this in- 
stance, because the combination or 
conspiracy of which it complains has 
accomplished its purpose, to wit, the or- 
ganization of the Securities Company 
and the lodgment of the majority of 
the stock of the two railroads in its 
hands before the bill was filed, and 
finally that the combination proven was 
one ‘‘formed in aid of commerce and 
not to restrain it;”’ in other words that 
it was one formed to enlarge the vol- 
ume of interstate traffic and thus bene- 
fit the public. 

The Court cannot assent to either of 
these propositions. The first, we think, 
is clearly untenable, for the reasons al- 
ready stated and fully disclosed in the 
decisions heretofore cited. 

Concerning the second contention, 
we observe that it would be a novel, 
not to say absurd, interpretation of the 
Anti-Trust act to hold that after an un- 
lawful combination is formed and has 


acquired the power which it has no 
right to acquire, namely, to restrain 
commerce by suppressing competition, 
aad is proceeding to use it and execute 
the purpose for which the combination 
was formed, it must be left in posses- 
sion of the power that it has acquired 
with full freedom to exercise it. 

Obviously the act when fairly inter- 
preted, will bear no such construction, 
as it is confessedly aimed to destroy the 
power to place any direct restraint on 
interstate trade or commerce when, by 
any combination or conspiracy formed 
by either natural or artificial persons, 
such a power has been acquired; and 
the Government may intervene and de- 
mand relief as well after the combina- 
tion is fully organized as while it is in 
process of formation. In this instance, 
as we have already said, the Securities 
Company made itself a party to a 
combination in restraint of interstate 
commerce that ante-dated its organiza- 
tion, as soon as it came into existence, 
doing so of course under the direction 
of the very individuals who promoted 
1t. 

Relative to the third contention, 
which has been pressed with great zeal 
and ability, this may be said: 

It may be that such a virtual consoli- 
dation of parallel and competing lines 
of railroad as has been effected, taking 
a broad view of the situation, is bene- 
ficial to the public rather than harmful. 
It may be that the motives which in- 
spired the combination by which this 
end was accomplished were wholly 
laudable and unselfish; that the combi- 
nation was formed by the individual 
defendants to protect great interests 
which had been committed to the:r 
charge; or it may be that the combina- 
tion was the initial and a necessary step 
in the accomplishment of great designs 
which, if carried out as they were con- 
ceived, would prove to be of inestim- 
able value to the communities which 
these roads serve and to the country at 
large. 

We shall neither affirm nor deny 
either of these propositions because 
they present issues which we are not 
called upon to determine and some of 
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them involve questions which are not 
within the province of any court to de- 
cide involving, as they do, questions 
of public policy which Congress must 
determine. 

It is our duty to ascertain whether 
the proof discloses a combination in 
direct restraint of interstate commerce, 
that is to say, a combination whereby 
the power has been acquired tosuppress 
competition between two or more com- 
peting and parallel lines of road en- 
gaged in interstate commerce. 

[f it does disclose such combination, 
and we have little hesitation in answer- 
ing this question in the affirmative, 
then the Anti-Trust act, as it has been 
heretofore interpreted by the court of 
last resort, has been violated and the 
Government is entitled to a decree. 


THE COURT'S DECREE. 


A decree in favor of the United 
States will accordingly be entered to 
the following effect: 

Adjudging that the stock of the 
Northern Pacific and Great Northern 
companies, now held by the Securities 
company, was acquired in virtue of a 
combination among the defendants in 
restraint of trade and commerce among 
the several States, such as the Anti- 
Trust act denounces as illegal; enjoin- 
ing the Securities Company from ac- 
quiring or attempting to acquire fur- 
ther stock of either of said companies; 


MODIFICATION 


On April 20, Judge Sanborn, at St. Paul 
granted the application of the Northern Securi- 
ties Company for a modification of the decree 
SO as to permit the payment of dividends on its 
stock pending the appeal. He said it was not 
perceived how the retention, or the payment, of 
the dividends in the meantime can injuriously 
affect any right of the United States, and the 
only question was whether they should be filed 
up in the treasuries of the railroad companies 
or paid to the stockholders who must ultimately 

ve them, whichever way the final decision 

y be. The Court said. 

The order of the Court accordingly will be 

t the operation of that portion of the decree 

h enjoins the railroad companies from pay- 

1g the dividends upon their stock, which is held 
Northern Securities Company, be sus- 

led during the pendency of the appeal upon 
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also enjoining it from voting such stock 
at any meeting of the stockholders of 
either of said railroad companies or 
exercising or attempting to exercise 
any control, direction or supervision 
over the acts of the said companies or 
either of them by virtue of its holding 
such stock; enjoining the Northern 
Pacific and Great Northern companies 
respectively, their officers, directors 
and agents from permitting such stock 
to be voted by the Northern Securities 
Company or any agents or attorneys on 
its behalf at any corporate election for 
directors or officers of either of said 
companies and likewise enjoining them 
from paying any dividends to the Se- 
curities Company on account of said 
stock or permitting or suffering the 
Securities company to exercise any 
control whatever over the corporate 
acts of said companies or to direct the 
policy of either; and, finally, permit- 
ting the Securities company to return 
and transfer to the stockholders of the 
Northern Pacific and Great Northern 
companies any and all shares of stock 
of those companies which it may have 
received from such stockholders in ex- 
change for its own stock, or to make 
such transfer and assignment to such 
person or persons as are now the hold- 
ers and owners of its own stock origi- 
nally issued in exchange for the stock 
of said companies. 


OF DECREE. 

the filing of an approved bond in the sum of 
$50,000, by or in behalf of the defendants, con- 
ditioned that they will prosecute their appeal 
with effect and will pay al! damages that shal! 
result to the United States by reason of this 
order. 

“It is ordered that that portion of the injunc- 
tion contained in the final decree herein which 
forbids the Northern Pacific Railroad Company 
and the Great Northern Railroad Company, 
their officers, directors, servants and agents, 
from paying dividends to the Northern Securi- 
ties Company on account of stock in either of 
the railway companies which the Securities 
Company claims to own and hold be suspended 
during the pendency of the appeal allowed 
herein this day. All other portions of the de- 
cree and of the injunction it contains remain in 
force and are unaffected by this order.” 












A BILLION 





The imports into the United States 
exceeded one billion dollars in the 
twelve months ending with March, 
1903. This is the first time in the 
history of our foreign commerce in 
which the imports in twelve months 
have exceeded $1,000,000,000. Prior 
to 1870 they had never reached as 
much as a half billion dollars in a 
single year, and it was not until 
1890 that they reached _ three- 
quarters of a billion dollars in 
value, and now for the first time 
they have passed the billion-dollar 
line. Meantime the exports have 
grown with like rapidity. In the 
twelve months ending with March, 
1903, the total exports were $1,444,- 
786,954, against $1,001,596,683 of 
imports, giving an excess of exports 
during the twelve months of $413,- 
190,271. Exports never reached a 
half billion dollars’ value in a single 
year until after 1870. In 1880 they 
passed, for the first time, the three- 
quarters of a billion-dollar line; in 
1892 they for the first time exceeded 
$1,000,000, 000 and in the 12 months 
ending with March, 1903, they were 
$1,414,786,954; and should the ex- 
ports of April, May and June av- 
erage as high as those for March, 
they would bring the total exporta- 
tions for the fiscal year past the 
$1,500,000,000 line. 

The growth in imperts has been 
especially marked during the past 
five years. In the twelve months 
ending with March, 1899, they were 
660 millions in value; in the twelve 
months ending with March, 1900, 
838 millions; in the twelve months 
ending with March, 1902, 902 
millions; and in the twelve months 
ending with March, 1903, $1,001,- 
596,683. While it is not custo- 
mary to state the foreign com- 
merce by annual periods ending with 
March, the fact that the figures just 
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DOLLAR IMPORT RECORD. 





presented by the Treasury Bureau 
of Statistics, which cover the twelve 
months ending with March, 103, 
show, for the first time, a total! im. 
portation of one billion dollars in a 
twelve months’ period justifies a | re- 
sentation of the figures for an an- 
nual period ending with March, and 
covering a term of years. 

The following table shows the total 
imports and exports in the twelve 
months ending with Murch, from 
1895 to 1903. 


12 months Total Pot 


Ending March 31: Imports Exports 

1895 . .e.+.-9 704,215,585 $ 805,720,397 
ee 804,091,352 $62,7 31.707 
. pee 670,941,016 1,026,646, 341 
ere 721,116,936 1,154,618,452 
1899...... 660,818,871 1,253.569.929 
$900.... 838,761,870 1, 332,563,022 
. 807,591,828 1,480, 521,013 
Se 902,440,030 1,429,058 3,878 
, err 1,001 596,683 1,414.786,954 


This increase in importation is 
chiefly in manufacturers’ materials. 
While the details of the March im- 
ports are not yet completed by the 
Treasury Bureau of Statistics, the 
figures for February and for the eight 
months ending with February, show 
a marked increase in the proportion 
which manufacturers’ materials form 
of the total importations. In the 
month of February alone, manufac- 
turers’ materials formed more than 
50 per cent. of the total imports. 
Of the total imports of February, 
1903, 51.3 per cent. were manufac- 
turers’ materials, while in February, 
1902, only 47.4 per cent. were man- 
ufacturers’ materials. In the eight 


months ending with February, 1903, 
manufacturers’ materials amounted 
to 320 million dollars, against 270 
millions in the corresponding months 
of the preceding year, an increase ol 
50 million dollars or nearly 20 per 
cent. 
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LEGAL DECISIONS. 


BANKING LAW. 


¥ Nanna Department embraces all the newly decided cases of importance to bankers, bank coun- 
The experiences they disclose are likewise worthy the caretul 
attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein will be furnished on application. 


sel and bank directors. 


PROMISE TO HONOR DRAFT. 


Telegram promising to honor $800 draft if two cars cattle shipped—Discount of draft 
by bank—Promise conditional, and condition not fulfilled by shipment of one car 
—Non-liability of drawee on draft unless condition waived—Waiver not estab. 
lished —But drawee liable for net amount realized from sale of stock. 


First State Bank of Aberdeen v. Thuet et al, Supreme Court of Minnesota, January 
23, 1903. 


1. The defendants, live stock brokers, 
promised to honor the draft of a cattle 
buyer, to be drawn on them for $800, if 
two car loads of cattle were consigned to 
them. The plaintiff discounted the draft, 
but only one car load was ever so con- 
signed to the defendants. This fact 
the plaintiff knew when it discounted the 
draft. The defendants, without notice, 
as they claim, that only one car load had 
been or would be consigned to them, 
but with such notice, as the plainiiff 
claims, accepted the consigned property 
and sold it as such brokers. They re- 
alized therefrom a net sum, over and 
above the charges thereon, which was 
less than the amount of the draft, but the 
gross sum received for the property ex- 
ceeded such amount. They refused to 
pay anything on the draft. Held: 

(1) The promise of the defendants was 
a conditional one, and they are not liable 
on the draft unless they waived the con- 
dition by accepting and selling the pro- 
perty actually consigned to them, with 
notice that no further consignment had 
been or would be made. Whether they 
did so waive the condition was, under the 
evidence, a question of fact. 

(2) The plaintiff, by discounting the 
draft, acquired, as against the drawer and 
all persons having notice thereof, a 
special interest in the property consigned 


to secure the payment of the draft, and 
the defendants are liable to it, as a 
matter of law, for the net amount realized 
from the sale, but not for the gross sum 
for which it sold. 

(Syllabus by the Court.) 


Appeal from district court, 
county; Hascal R. Brill, Judge. 


Ramsey 


Action by the First State Bank of Aber- 
deen against Will Thuet and another. 
Judgment for plaintiff, and from an 
order denying a motion for new trial, de- 
fendants appeal. Reversed on condition. 


Start, C. J. Action to recover $800 
paid by the plaintiff to the drawer of a 
draft on the defendants in reliance upon 
a telegram received by it from them to 
the effect that they would honor the 
draft if two car loads of cattle were con- 
signed tothem. At the close of the evi- 
dence the trial court directed a verdict 
for the plaintiff for $828, the amount so 
paid, with interest. The defendants ap- 
pealed from an order denying their alter- 
native motion for judgment or a new 
trial. 
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The principal question to be here deter- 

mined is whether the facts established by 
the undisputed evidence justify the con- 
clusion that the defendants are liable, as 
a matter of law, to the plaintiff for the 
full amount paid by it on the draft. The 
here material facts so established are 
these: 

The plaintiff isa banking corporation 
doing business at Aberdeen, S. D. The 
defendants are copartners doing business 
as live stock brokers at South St. Paul, 
this state, under the firm name of Thuet 
Bros. F. L. Gifford was a cattle buyer 
engaged in buying and selling cattle, and 
had frequently shipped stock to the de- 
fendants, to be sold for him. In the fall 
of tg01 he went to Aberdeen, intending 
to there buy cattle and ship them to the 
defendants for sale as such brokers. On 
October 3, rgo1, he applied to the plain- 
tiff for money with which to pay for 
cattle, and requested the defendants to 
wire the plaintiff to honor his draft for 
$800; and to their inquiry how many 
cattle he had, and of what kind, he wired 
to them this reply: ‘* Will ship two cars 
to Chicago, fat cattle, have consignments 
for you.” Thereupon the defendants 
wired the plaintiff as follows: 

‘Will honor F. L. Gifford’s draft eight 
hundred dollars two cars of cattle consigned 
to us.” 

The plaintiff, in reliance upon this 
telegram, took Gifford’s draft on the de- 
fendants for $800, and credited him on 
open account with the full amount there- 
of; but it received at the time no bill of 
lading for the cattle to be shipped to the 
defendants, and none had then been issued. 
Gifford checked out and used in paying 
for cattle all of the money so credited to 
him, except the sum of $3. The total 
amount he paid for the cattle exceeded 
$800. The cattle were all placed in one 
car, and a bill of lading, in which Gifford 
was named as consignor and the defend- 
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ants as consignee, taken therefor. The 
weight of the cattle, as shown by the bill 
of lading, was the same as the minimum 
capacity of the car,—22,o00 pounds. The 
cattle, however, in fact weighed at Aber- 
deen, when loaded, 30,271 pounds. This 
car load of cattle was consigned to the 
defendants at Chicago, with the privilege 
of feeding, watering, and selling at South 
St. Paul, and left Aberdeen Saturday, 
October 5th, at 8:40 o’clock p. m. 

The bill of lading was delivered by 
Gifford to the plaintiff, who on the next 
day, Sunday, October 6, at about 2 o’clock 
p. m., wrote and mailed at Aberdeen a 
letter in which the bill of lading was in- 
closed, directed to the defendants at 
South St. Paul. This letter was to the 
effect that the plaintiff had paid Gifford’s 
draft of $800, drawn on the defendants, 
and asked them to honor it, and further 
advised them that, when the money was 
advanced on the draft, it was understood 
that there would be two car loads of cattle, 
but that only one car load was brought 
in. The car of stock so shipped arrived 
at South St. Paul on the day after it was 
shipped, and the stock were taken care 
of, fed, and watered by the defendants’ 
employees, and at some time on the next 
day, Monday, the car was forwarded to 
Chicago, where it arrived the next day, 
Tuesday, October 8th, and the cattle 
turned over to the defendants, without 
the bill of lading. The cattle were there 
sold on that day, or the next, by one of 
the defendants, who was then in Chicago, 
netting $716.49; but the gross amount re- 
ceived for the cattle was $845.27. 

The draft was presented to the defend- 
ants for payment on October 12, 1901, 
and payment refused for the alleged rea- 
son that the second car load of stock had 
not arrived. 

The undisputed testimony of the super- 
intendent of mails at St. Paul, a witness 
on behalf of the plaintiff, was to the 
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LEGAL DECISIONS. 


effect that there were daily mail trains 
between Aberdeen and St. Paul, and that 
a letter mailed at Aberdeen on the even- 
ing of one day would in the usual course 
of the mail, reach St. Paul at 8:30 o’clock 
the next morning, but that he had no 
personal knowledge whether a letter de- 
posited in the mail box or at the post 
office at Aberdeen on a Sunday afternoon 
would be taken up and forwarded on that 
day. There was evidence on the part of 
the defendants tending to show that 
neither of them were at South St. Paul 
during the week that the cattle arrived 
at South St. Paul. They had, however, 
an office there in charge of clerks who had 
authority to receive and open mail, but 
when, if at. all, the plaintiff’s letter 
reached the defendants, or there office, 
does not appear from the evidence. The 
defendants in fact had no knowledge of 
the letter until after the cattle were sold. 

1. It is the contention of the defend- 
ants that they promised to pay the draft 
of $800 only on condition that two car 
loads of cattle should be consigned to 
them, and as the condition was not per- 
formed, the plaintiff cannot possibly re- 
cover in this action. The promise to 
honor the draft was conditional. This 
fact the plaintiff well knew when it dis- 
counted the draft. The condition was 
not complied with; hence there can be 
no recovery on the draft unless the de- 
fendants waived the condition. It is the 
claim of the plaintiff that they did by 
accepting and taking charge of the one 
car of stock consigned to them on its 
arrival at South St. Paul. The mere fact 
that only one car arrived was no notice 
to the defendants that the other car would 
not follow in some other train. It was 
their duty, as consignees and brokers, to 
take charge of the car, care for the stock, 
and sell it at South St. Paul or Chicago, 
as they deemed best; and, if they did so 
without notice that only one car of stock 
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would be consigned to them, they would 
not waive the condition upon which they 
promised to accept the draft. On the 
other hand, if they were fully advised by 
the receipt of the plaintiff’s letter to the 
effect that it had discounted the draft, 
and that only the one car of stock would 
be consigned to them before they accepted 
the consigned property, their act of ac- 
cepting the consignment with such knowl- 
edge would be a waiver of full perfor- 
mance of the condition attached to their 
promise to honor the draft. If they were 
thus fully advised before acting, it was 
their duty to decline to accept the con- 
signment, and so notify all interested 
parties, if they intended to insist on full 
performance of the condition upon which 
they promised to honor the draft. It 
does not conclusively appear from the 
evidence that the defendants were so ad- 
vised. It was a question of fact for the 


jury whether the letter of the plaintiff 


was received by the defendants before 
they accepted the consigned property. It 
logically follows that the defendants were 
not liable on the draft as a matter of law. 
But it by no means follows that the de- 
fendants are not liable in this action to 
the plaintiff for the amount for which the 
consigned property sold, less the legiti- 
mate charges thereon and commissions. 
2. The plaintiff’s cause of action is not, 
by the allegations of the complaint, ex- 
clusively based upon the draft, or the 
conditional promise to honor it; but sub- 
stantially all the facts we have stated are 
alleged therein, and the inquiry is, do 
such facts show that the plaintiff is, as a 
matter of law, entitled to recover from 
the defendants the sum realized from the 
sale of the stock. The plaintiff, by dis- 
counting the draft under the circum- 
stances shown by the facts of this case, 
acquired, as against the drawer of the 
draft, and all persons having notice there- 
of, a special interest in the consigned 
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property, to secure the payment of the 
draft. Whether the defendants knew that 
the plaintiff had so discounted the draft 
when they accepted the consignment was 
a question of fact, under the evidence; 
but, when payment of the draft was de- 
manded, they were fully advised of such 
special interest, and that the amount rea- 
lized from the sale of the property, less 
charges for freight, caring for the stock, 
and commissions, belonged to the plain- 
tiff. The defendants admit that they re- 
ceived net for the property $716.49, and 
this amount they were legally bound to 
account for to the plaintiff. Bank v. 
Pfeiffer, 108 N. Y. 242; Bank v. Ege, 109 
N. Y. 120; McCausland v. Bank, 43 Ill. 
App. 381. 

Counsel for plaintiff, however, insist 
that it is entitled to recover from the 
defendants a sum equal to the amount of 
the draft and interest, because the gross 
amount for which the consigned property 
sold exceeded the amount due on the 
draft, and urge that the cases we have 
cited in support of the proposition that 
the plaintiff acquired a special interest in 
the consigned property sustain such 
further claim. There is no justice in the 
claim, nor do the authorities cited sup- 
port it. In the first one cited, certain 
cattle and hogs were consigned to the 
defendants, dealers in live stock, by a 
buyer of such stock, who drew a draft on 
the defendants for $5,778, which the 
plaintiff discounted, but the defendants 
did not accept. They, however, accep- 
ted the consigned property, and sold it 
for $5,631.82, net, over and above charges 
and commissions thereon. This netsum, 
less $380.35, which the defendants claimed 
to retain on account of.a pre-existing 
debt due to them from the drawer of the 
draft, they paid:on the draft, leaving a 
balance of $52.53 due thereon. The 
trial court directed the jury to return a 
verdict for the plaintiff for $380.25, the 


. ants, except the 
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balance of the net proceeds from the sale 
of the consigned property, and not the 
balance due on the draft. In the second 
one the defendants were produce com- 
mission merchants. A buyer was accus- 
tomed to consign to them produce, and 
drew a draft on them against each ship- 
ment. The drafts were discounted by 
the plaintiff. One hundred and forty- 
five drafts, in all, were so drawn and dis- 
counted, which were paid by the defend- 
last ten, aggregating 
$5,300, which they refused toaccept. But 
they accepted the consigned property 
against which the drafts were drawn, sold 
it, and applied the proceeds thereof in 
payment of their claim against the drawer 
for losses on previous deals. It was held 
that by the mere receipt of the last ten 
shipments the defendants acquired no 
lien on the property to the prejudice of 
the plaintiff, and that it was their duty to 
hold and dispose of the property on 
plaintiff’s account, and apply the pro- 
ceeds of the sale to the payment of the 
drafts. Ofcourse, if the defendants were 
to dispose of the property as brokers for 
the plaintiff, they were entitled to retain 
from the gross amount for which the pro- 
perty was sold the amount paid for charges 
thereon and Commissions. There is noth- 
ing in the case to indicate that the defend- 
ants were charged with any greater 
amount than the net sum realized from a 
sale of the property, over and above the 
charges and commissions thereon. In 
the last case cited it was held that a con- 
signor may always direct the disposition 
of the net proceeds of a consignment, 
and, if a consignee takes a consignment 
with knowledge that a draft has been 
drawn against it, he cannot retain the 
proceeds of the consignment and repud- 
iate the draft. But there is nothing in 
the decision to justify the conclusion that 
in such a case the consignee could be 
held for anything more than the net 
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amount realized from a sale of the con- 
signed property. In the case at bar the 
plaintiff knew that the live stock was to 
be consigned to the defendants as brokers 
to be sold, and proceeds thereof accounted 
for, and it necessarily understood that 
charges of transportation and sale must be 
first paid. The net sum realized from a 
sale of the consigned property was all 
that was realized by a sale of their in- 
terest, precisely as if it had been sold 
subject to charges thereon. If the de- 
fendants waived the condition annexed 
to their promise to honor the draft, then 
they are liable for the full amount there- 
of, without reference to the price received 
for the property; but, if they are not 
liable on the draft, then they are only 
liable for the net amount realized from 
its sale, for they were not wrongdoers in 
the premises. It follows that the plain- 
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tiff was not entitled to an instructed 
verdict for any greater amount than 
$716.49, with interest thereon from Oc- 
tober 12, tg01. Whether it was to re- 
cover any greater amount depended on 
the finding of the jury on the question of 
waiver. The trial court erred in direct- 
ing a verdict for the full amount of the 
draft. 

It is therefore ordered that the order 
appealed from be reversed, and a new 
trial of the action granted, unless the 
plaintiff, within «5 days next after notice 
of the filing of the remittitur herein in 
the district court, files therein its written 
consent that the verdict may be reduced 
to $716.49, and interest from October 12, 
1901. If this be done judgment will be 
entered on the verdict as reduced: other- 
wise the order granting a new trial shall 
be absolute. 


A NOTE INSTEAD OF PURCHASING IT. 


Riddle v. Russell, lowa Supreme Court, Oct. 13, 1902. 


A bank held a note, executed by a 
maker and a surety. About the time of 
its maturity a stranger, learning from 
the father of the maker that it could not 
be paid and intending to purchase and 
hold it so as to temporarily relieve the 
maker, went to the bank and asked for the 
note. The wife of the cashier was the 
only person in, and while the stranger 
was counting out his money, she got the 
note and stamped it ‘* Paid.” He said 


this should not have been done, but never- 
theless took the note. In an action by 
him against the surety, Held: the note 
was paid, not purchased, and the surety 
was discharged. While the stranger in- 
tended to purchase, this was insufficient to 
make a contract of sale, as there must have 
been also an intention on the part of the 
bank to se!l and transfer, which was not 
shown. 


NOTE “WITH EXCHANGE.” 


Haslack v. Wolfe, Nebraska Supreme Court, December 3, 1902. 


A promissory note is not rendered non- 
negotiable by an agreement to pay the 
sum named “ with exchange” on a point 


other than that at which it is payable. 
(Lower court rever ed.) 


NoTe.—This is the rule of the Negotiable In- 
struments Law. 











A check on a New York bank was de- 
livered on June 1 in payment for horses. 
The horses were not as warranted, and 
on June 4. the drawer stopped payment of 
the check and notified the payee, who 
was then in New York. The payee was 
a resident of Kansas and after this notice, 
indorsed and mailed the check to one H, 
in Kansas, by whom it was received and 
purchased on June 8th, and transferred 
to plaintiff bank of which H was presi- 
dent. H had been in the habit of pur- 
chasing negotiable paper from the payee 
for several years. Payment of the check 
was refused by the bank, and notice of 
demand and protest given. 

In an action by plaintiff bank against 
the drawer, 

Held: The drawer is liable to plain- 
tiff, asa holder in due course. Nego- 
tiation of the check in Kansas seven days 
after its issue, was not at an unreasonable 
length of time after its issue, so as to 
make the check overdue and subject the 
holder to the defense of breach of war- 
ranty. 


Action by the Citizens’ State Bank 
against Sarah B. Cowles. Verdict di- 
rected for plaintiff. Motion for new trial. 
Denied. 


Action by the holder of a bank check 
against the drawer. The check was given 
on June 1, 1900, to the order of the payees, 
a copartnership. It was endorsed and 
transferred by the payees to another, and 
by him endorsed and transferred to the 
plaintiff on June 8, 1900. The plaintiff 
presented it for payment to the bank 
upon which it was drawn on June 14, 
1900, and payment was refused, having 
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CHECK, 


Check for sound horses—Breach of warranty—Payment stopped—Subsequent nego- 
tiation by payee—Right of holder in due course to collect of drawer. 


Citizens State Bank v. Cowles, New York Supreme Court, Trial Term, Westchester 
County, January, 1903. 


been stopped on June 4th by the drawer, 
the defendant. 

The plaintiff having put the check and 
notice of demand and protest in evidence, 
rested. 

The facts then established by the de- 
fendant, or which the jury could have 
found on the evidence put in by her, were 
as follows: She purchased of W. W. 
Miller & Sons a team of horses in the 
City of New York, and they afterwards 
delivered them to her at her request at 
her residence at Rye, Westchester county, 
N. Y., about 25 miles distant, on June 1, 
1900, at about midnight; at the time of 
such delivery she gave her check dated 
June rst to their order on a bank at Port- 
chester in the same county in payment of 
the purchase price; the check was deli- 
vered about midnight of June rst, or 
just after midnight, which would be on 
June 2d, and was taken back to New York 
City that same night, or before banking 
hours on the morning of June 2d. The 
horses were purchased and paid for under 
a written warranty that they were sound 
and well broken; the contract of warranty 
was broken, and thereupon on June 4th 
the defendant notified the said bank not 
to pay the check, and also on the same 
day notified the said payees of such 
breach, and that she had so stopped pay- 
ment of the check; the said payees still 
had possession of the check, but there- 
after indorsed it to the order of one Hoff- 
man and sent it by mail with other similar 
checks to him at Little River, Rice coun- 
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ty, state of Kansas, to be cashed by him; 
Hoffman received such check on June 
8th; he was a resident of the said Little 
River, and president of the bank of the 
plaintiff which was also located there; he 
paid the said payees for such check the 
amount thereof the same day he received 
it, and on the same day endorsed it and 
deposited it to his individual account as 
a depositor with the plaintiff and the 
plaintiff credited him with the amount 
thereof; the plaintiff on the same day 
sent it to a bank in Kansas City for credit 
and collection, and after the usual course 
it was finally presented to the said bank 
at Portchester for payment on June 14, 
1900; payment was refused, and the teller 
wrote the words ‘‘ payment stopped” 
across its face; the said payees, consist- 
ing of the three persons composing 


said firm, were residents of Lyons, in 
said Rice county, state of Kansas distant 
about 14 miles from the said Little River, 
and connected with it by - railroad, tele- 


graph and telephone; they carried on the 
business of horse and cattle raising on a 
farm at the said Lyons, and two of the 
firm had brought some of the firm's horses 
to New York City to sell, and were there 
on that mission, when the defendant pur- 
chased the team of them; the firm had 
had business dealings with said Hoffman 
for several years, and also did business 
with the plaintiff bank, but their firm had 
no account with the bank; they had had 
the negotiable paper received by them in 
their business cashed at the said bank for 
several years, sometimes by it and some- 
times by the said Hoffman individually. 

Gaynor, J. The plaintiff made out a 
prima facie case by putting in evidence 
the check and the notary’s certificate of 
its presentation for payment, and of de- 
mand and refusal, and rested. This suffi- 
ced, for the presumption of law isthat the 
transferee of negotiable paper became a 
holder in due course, and in an action to 
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recover thereon the burden is on the de- 
fendant to prove the contrary. The 
negotiable quality of commercial paper 
rests chiefly on this rule and every one 
may rely upon it implicitly. Such burden 
never shifts, unless the defendant proves 
that the negotiable instrument was lost 
or stolen, or obtained by duress or fraud, 
or, in this state, diverted from the pur- 
pose for which it was issued by a fraudu- 
lent breach of trust; in which case the 
burden is shifted to the plaintiff to show 
that he is a holder in due course, i. e., 
that he took it before it was due without 
notice of the defenses against it and for 
value, or that some of his predecessor 
transferees so took it, for of course if a 
transferee gets good title all transferees 
after him, whether before or after mat- 
urity, get the same title. Case v Mech- 
anics’ Banking Assn., 4 N. Y. 166; Vos- 
burgh v. Diefendorf, t19 N. Y. 357; War- 
dell v. Howell, 9 Wend. 170; Daniel, $ 
&10 et seq.; Neg. Inst. Law (chapter 612, 
Laws i897) § gI. 

But none of these defenses was pleaded 
here; nor would the evidence permit a 
finding to support any of them, if it were 
necessary to come to that. Tae check 
was freely given for property purchased, 
and the title of the payees to it was per- 
fect. The defence pleaded is a breach 
of an alleged contract of warranty made 
by the payees of the check that the 
team of horses sold and delivered by them 
to the defendant, the drawer, and to pay 
the purchase price of which the check 
was given simultaneously with the deli- 
very of the horses on June rst at mid- 
night (or shortly after), were sound and 
well broken; and that upon such breach 
payment of the check was stopped on 
June 4th by the defendant by notice given 
by her to the bank on which it was drawn; 
of all of which the plaintiff is alleged to 
have had knowledge before the transfer 
of the check to it. 
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From the evidence introduced by the 
defendant to rebut the plaintiff's prima 
facie case, the making of the said contract 
of warranty, its breach, the stopping of 
the payment of the said check thereafter 
by the defendant by notice to the bank 
on which it was drawn, the giving of 
notice of that fact and of such breach to 
the said payees, and of their indorsement 
and transfer of the check to Hoffman 
thereafter, and of Hoffman’s endorsement 
and transfer thereof to the plaintiff on 
the same day he received it viz., on June 
8th, were all established or could have 
been found by the jury. The testimony 
of the one of the payees who sent the 
check to Hoffman by mail from New York 
City which was taken by commission, and 
was read by the defendant with the other 
evidence taken in the same way, is that 
he so mailed the check to Hoffman at his 
place of residence, Little River, state of 
Kansas, on June 2nd; but as the testi- 
mony of Hoffman is that he received it 
by mail on June 8th, the jury could have 
found from the distance and the course 
of the mails that it must have been mailed 
later than June 4th, i. e., after notice to 
the said payees of the breach of warranty 
and that payment of the check had been 
stopped. 

But there was no evidence that Hoff- 
man, the first transferee, or the plaintiff, 
his transferee, had any notice or know- 
ledge before acquiring the check of its 
actual dishonor by the stopping of its 
payment by the defendant, or of the 
breach of the warranty; or that the plain- 
tiff or Hoffman was not a holder for full 
value. These things cannot be found as 
facts on mere suspicion; on the contrary, 
the rule established for the safety of the 
commercial world is that they must be 
proved by the defendant. Daniel, § 769 
et seq.; Id. § 10 et seq.; Himmelmann 
v. Hotaling, 40 Cal. rrr. 

He who draws and puts negotiable 
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paper in circulation does so under a rule 
which requires him to prove that a holder 
subsequent to the payee did not become 
such in due course, in order to make 
available against him defenses which 
would be good against the payee. This 
is the prime rule on which the safety 
of negotiable paper rests. 

And if it had been proved that Hoff- 
man had such notice or knowledge, the 
fact that he was president of the plaintiff 
would not suffice to attribute his know- 
ledge to the plaintiff when it received the 
check from him. Casco National Bank v. 
Clark, 139 N. Y. 307; Merchants’ Nat- 
ional Bank v. Clark, 139 N. Y. 314. And, 
finally, when the check was deposited 
with the plaintiff by Hoffman in the indi- 
vidual account which he had with it as a 
depositor, and credit given to him there- 
for, the plaintiff became the owner there- 
of in due course, with all the rights of 
such a holder. Cragie v. Hadley, 99 N. 
Y. 131; People v. St. Nicholas Bank, 77 
Hun, 159; Riverside Bank v. Woodhaven 
Junc. Land Co., 34 App. Div. 359. 

But the defendant claims that the check 
was on its face overdue or presumptively 
dishonored from lapse of time as a matter 
of law when it reached Hoffman, and that 
therefore he took it of the payees, and 
the plaintiff took it of him, subject to any 
defense to it which then existed against 
the payees in favor of the drawer. In 
considering this question we must not be 
misled by the rule (now expressed by sec- 
tion 322 of our negotiable instruments 
law) that unless a check be presented for 
payment to the bank upon which it is 
drawn within a reasonable time after its 
issue, and the bank meanwhile suspends 
payment, the drawer is thereby released if 
he had funds there to meet the check. 
What is a reasonable time in such a case 
is settled by the decisions, viz., where the 
payee receives the check at the same place 
where the bank upon which it is drawn is 
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located, it must be presented not later 
than next day, but if he receives it at 
another place, it suffices if he send it by 
mail for collection next day. Smith v. 
Janes, 20 Wend., 192; Daniel, § 1590 et 
seq. But such rule has no application to 
the present case. The rule in some juris- 
dictions seems to be that a check is never 
overdue or presumptively dishonored so 
as to let in against a transferee for value 
defenses which exist between the drawer 
and payee, other than that the bank has 
failed. Bull v. Bank of Kasson, 123 U. S. 
105. But the law in this state is (and is 
now expressed in the negotiable instru- 
ments law, § 92) that the same elastic 
rule applies to checks as to other negotia- 
ble instruments payable on demand, with 
an apparent extra leniency in favor of 
checks, viz., that if such instruments be 
negotiated by the payee an unreasonable 
length of time after their issue, the trans- 
feree is not to be deemed a holder in due 
course, but is subject to the defenses, 
and in this state to the counter claims 
(Code Civ. Proc. § 502) existing between 
the drawer and payee. What is a reason- 
able length of time for such instruments 
to run before they are to be thus deemed 
overdue or dishonored as a matter of law 
is not fixed. All we have to go by is that 
regard must be had to the nature of the 
instrument, and the facts of the particu- 
lar case (Cowing v. Altman, 71 N. Y. 435; 
Herrick v. Woolverton, 41 N. Y. 581; 
Ames v. Merriam, 98 Mass. 294; First 
Nat. Bank v. Harris, 108 Mass. 514 ; Him- 
melmann v. Hotaling, 40 Cal. 111; Dan- 
iel, § 1633 et seq.: Neg. Inst. Law, § 4); 
and where the facts are undisputed (and, 
I suppose, it should be added, different 
inferences cannot reasonably be drawn 
from them), the question is one of law 
(Bryden v. Bryden, 1t Johns. 187; Kelty 
v. Second National Bank, 52 Barb. 328). 
It does not seem that the question 
whether the check was overdue or pre- 
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sumptively dishonored when it reached 
Hoffman or the plaintiff was a question 
of fact, and therefore for the jury. The 
evidence on which such question rested 
was all introduced by the defendant, as it 
had to be. The essential facts are undis- 
puted, and none of them could be reject- 
ed; and hence the question was one of 
law. The learned counsel for the defend- 
ant seems to understand that the jury 
would have been free to reject the evi- 
dence to the contrary, and find on no 
evidence whatever that Hoffman and the 
plaintiff had knowledge of what the check 
was given for, of the warranty and its 
breach, and of the stopping of payment 
of the check by the defendant; but a 
jury trial is not so loose and irresponsible 
as that. 

I have been referred to no text-writer 
or decision holding that a check is on the 
fourth or fifth day after its delivery 
(taking the time when this check was en- 
dorsed and mailed to Hoffman), or on the 
sixth or seventh (taking the time when it 
reached him), to be deemed as matter of 
law overdue or presumptively dishonored, 
so as to let in against a transferee who 
then takes it defenses existing between 
the drawer and payee. A recurrence to 
the decisions and authorities already cited 
will show that a much longer time is held 
to be insufficient for that purpose. Nor 
is the fact of the payees in this case send- 
ing the check home to Kansas sufficient 
to make this a special case. They had to 
remit their collections home by checks or 
drafts, and it was as reasonable to send 
this one (the drawer of which was un- 
doubtedly good) as to collect it and pro- 
cure another check or draft for transmis- 
sion instead. The court must take notice 
of the fact that exchange is in favor of 
the city of New York, and that checks 
and drafts on banks there or in its vicinity 
are in demand throughout the rest of the 
country generally, and at a premium, 
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I am cited to section 94 of the nego- 
tiable instruments law as defining when 
the title to a negotiable instrument is to 
be deemed defective, i. e., when obtained 
by duress, fraud, and so on, and to section 
98, which shifts the burden of proof in 
such acase, These two sections are only 
a codification of the rule of law of this 
state as it was established by the decisions 
and which I have hereinbefore referred to. 

The title of the payees to this check 
was perfect. They had the right to nego- 
tiate it, and were not obliged to stop on 
the claim of the defendant that the war- 
ranty was broken. But, as already stated, 
no fraud is pleaded. 

It is claimed that the objection to the 
questions in respect of usage put to two 
presidents of local banks, one at White 
Plains and one at Rye, Westchester Co., 
was erroneously sustained. The question 
to one was, “ Is there any custom or usage 
as to the length of time within which a 





check can be negotiated or will be accept- 
ed by a bank in negotiation, reasonable 
length of time after its issue?” In the 
first place this apparently called for some 
local custom, instead of specifically call- 
ing for a generalone, one existing in 
Kansas, where the check here in question 
was accepted by the plaintiff. Williams 
v. Brown, 53 App. Div. 486. Next, while 
it may be that facts showing any estab- 
lished general “usage of trade or busi- 
ness ” (Neg. Inst. Law, § 4), taking into 
account time, distance, and the nature of 
the transaction in all respects, might have 
been proved (although this is none too 
plain), the witness was not asked for a 
fixed usage, but for a “ reasonable length 
of time,’’ which was for the court to find 
from all the facts, including any fixed 
general usage. This disposes of the 
question to the other witness, which is 
also not altogether intelligible. 
The motion for a new trial is denied. 






POWER OF NATIONAL BANK TO LEASE AND IMPROVE REAL 
ESTATE. 


The Peoples National Bank of Denver, 
capital $300,000, shortly after its incor- 
poration in 1889, leased a lot of ground 
in Denver for 99 years at a yearly rent 
of $13,975, agreeing to erect a building 
to cost not less than $100,000. The 
bank erected a building at a cost of 
$305,000. In 1893, the bank failed and 
the receiver filed a bill against the lessor, 
asking fora decree declaring the lease 
void, and asking for an accounting and 
that whatever should be found due by 
the lessor should be a lien on the land 
and building. Held, the bank had power 
to make the lease in question. A national 
bank can purchase or lease real estate for 
the accommodation of its business, and 


Brown v. Schleier, U. S. Circuit Court of Appeals, 8th Circuit, Nov. 10, 1902. 


can put up a building which it can rent, 
in part, to third parties. The lease was 
not invalid because it created a term that 
would outlast the corporate life of the 
bank; nor was it invalid because the gross 
rents payable by it during the term would 
have exceeded the amount of its original 
capital. Even if it be conceded that the 
bank exceeded its powers in expending 
$305,000 in the building, the lessor can- 
not be held chargeable for the excessive 
expenditure which he was powerless to 
prevent. As no stockholder, nor the 
United States, complained while the 
building was being constructed, the re- 
ceiver cannot now complain. 
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STATE REGULATION 


OF NATIONAL BANKS. 


Sections 1884 and 1885 of the Code of Iowa, prohibiting banks from receiving deposits 
when insolvent, and providing a penalty, which have been construed by the State 
Supreme Court as applicable to National banks, held invaiid so far as they attempt 
to control and regulate the business operations of National banks, 


In 1898, James H. Easton was indicted 
in the district court of Winneshiek County, 
Iowa, tried, found guilty and sentenced to 
five years imprisonment at hard labor in 
the Iowa penitentiary, under the provis- 
ions of sections 1884 and 1885 of the Iowa 
Code, for the offense of having received, 
as President of the First National Bank 
of Decorah, Iowa, a deposit of $100 in 
money in said bank at the time when the 
bank was insolvent, and when such insol- 
vency was known tohim. Those sections 
provide : 


Sec. 1884. No bank, banking house, 
exchange broker, deposit office, firm, com- 
pany, corporation, or person engaged in 
the banking, brokerage, exchange or de- 
posit business, shall,when insolvent, accept 
or receive on deposit, with or without 
interest, any money, bank bills or notes, 
United States Treasury notes or currency, 
or other notes, bills, checks or drafts, or 
renew any certificate of deposit. 


Sec. 1885. If any such bank, banking 
house, exchange broker, deposit office, 
firm, company, corporation or person 
shall receive or accept on deposit any such 
deposits, as aforesaid, when insolvent, 
any owner, officer, director, cashier, man- 
ager, member, or person knowing of such 
insolvency, who shall knowingly receive 
or accept, be accessory, or permit, or con- 
nive at receiving or accepting on deposit 
therein, or thereby, any such deposits, or 
renew any certificate of deposit as afore- 
said, shall be guilty of a felony, and, upon 
conviction, shall be punished by a fine not 
exceeding $10,000, or by imprisonment in 
the penitentiary for a term of not more 
than ten years, or by imprisonment in the 


Easton v. State of Iowa, United States Supreme Court, February 2, 1903. 


county jail not more than one year, or by 
both fine and imprisonment. 


While national banks are not specifically 
mentioned in the above statutes, the Su- 
preme Court of Iowa, in State v. Field, 98 
Iowa, 748, held that the statute was appli- 
cable to all banks, whether organized 
under the laws of the state or the acts of 
Congress; and this decision was followed 
in the present case. 

The defendant herein took his case to 
the Supreme Court of the United States, 
which reverses the judgment affirming 
the conviction, of the Supreme Court of 
Iowa (113 lowa, 516), and remands the 
case to that court to take further action, 
not inconsistent with the decision of the 
Federal Supreme Court. 

In a lengthy opinion, the Court points 
out that the federal legislation has in view 
the erection of a system of banks extend- 
ing throughout the country, and inde- 
pendent, so far as powers conferred are 
concerned, of state legislation which, if 
permitted to be applicable, might impose 
limitations and restrictions as various and 
as numerous as the states. The court 
denies that national banks, in respect to 
the powers conferred upon them, are to 
be viewed as solely organized and opera- 
ted for private gain, but asserts that they 
are instruments designed to be used to 
aid the government in the administration 
of an important branch of the public ser- 
vice, and are means appropriate to that 
end. Such being their nature, their opera 
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tions cannot be limited or controlled by 
state legislation. Congress has provided 
a symmetrical and complete scheme for 
the banks to be organized under the pro- 
visions of the statute, and did not intend 
to leave the field open for the states to 
attempt to promote the welfare and sta- 
bility of national banks by direct legisla- 
tion. If they had such power, it would 
have to be exercised and limited by their 
own discretion, and confusion would 
necessarily result from control possessed 
and exercised by two independent author- 
ities. 

The court points out that similar legis- 
lation to that of Iowa has been considered 
and disapproved by the Supreme Courts 
of several of the other states—Pennsyl- 
vania, Michigan, Massachusetts and Kan- 
sas—and the same view has prevailed in 
the lower federal courts. 

The court states: “Our conclusions, 
upon principle and authority, are that 
Congress, having power to create a sys- 
tem of national banks, is the judge as to 
the extent of the powers which should be 
conferred upon such banks, and has the 
sole power to regulate and control the 
exercise of their operations ; that Con- 
gress has directly dealt with the subject 
of insolvency of such banks by giving 
control to the Secretary of the Treasury 
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and the Comptroller of the Currency, who 
are authorized to suspend the operations 
of the banks and appoint receivers thereof 
when they become insolvent, or when 
they fail to make good any impairment of 
capital ; that full and adequate provis- 
ions have been made for the protection 
of creditors of such institutions by re- 
quiring frequent reports to be made of 
their condition, and by the power of visit- 
ation by federal officers; that it is not 
competent for state legislatures to inter- 
fere, whether with hostile or friendly 
intentions, with national banks or their 
officers in the exercise of the powers 
bestowed upon them by the general gov- 
ernment. 

‘*Undoubtedly a state has the legiti- 
mate power to define and punish crimes 
by general laws applicable to all persons 
within its jurisdiction. So, likewise, it 
may declare, by special laws, certain acts 
to be criminal offenses when committed 
by officers or agents of its own banks and 
institutions. But it is without lawful 
power to make such special laws applica- 
ble to banks organized and operating 
under the laws of the United States, It 
was by failing to observe the distinction 
between the two classes of cases that, we 
think, the courts below (of Iowa) fell into 
error.” 


BANK NOT CHARGEABLE WITH CASHIER’S KNOWLEDGE OF FRAUD. 


Bank of Overton v. Thompson, U.S. Circuit Court of Appeals, Eighth Circuit, Nov. 
3, 1902. 


A bank cashier and another were 
jointly interested in cattle, which they 
sold. Payment was made by draft pay- 
able to the bank. Thecashier deposited 
this to his own credit, and thereafter 
checked out and misappropriated the 
entire amount. The cashier transacted 
the entire business on behalf of both the 
bank and himself, and no one else con- 


nected with the bank had any knowledge 
that another person was interested in the 
cattle or their proceeds. Held, the bank 
was not bound to the person defrauded 
by the cashier; it was not chargeable 
with notice of his interest in the fund de- 
posited, and occupied no trust relation 
to him which rendered it accountable. 
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LIABILITY OF SHAREHOLDER IN INSOLVENT NATIONAL BANK, 


Sale of shares of a national bank, when its reserve is below legal limit, does not create 
presumption of bad faith, when the bank subsequently suspends. 


Carle, Receiver, v. Carson, United States Supreme Court, January 19, 1903. 


In an action by the receiver of the sus- 
pended Chestnut Street National Bank of 
Philadelphia to enforce the liability as 
shareholder of Susan Carson, whose name 
was on the stock register 1s owner of ten 
shares, defense was made (1) that prior 
to suspension defendant had, in good 
faith, sold her stock for full market price, 
(2) had delivered the stock certificate at 
the bank with full power of attorney to 
make the transfer and had requested that 
the stock be transferred; (3) that the 
officer of the bank said the transfer would 
be made as requested, and defendant was 
ignorant of the fact that the officer had 
failed to discharge his duty ; and (4) that, 
as defendant had done everything which 
the law required to secure the transfer, 
she ceased to be a stockholder, and was 
not responsible. 

The Court, in affirming a judgment for 
defendant, holds : 

1. The presumption of liability for as- 
sessment on shares in an insolvent national 
bank arising from the presence of a per- 
son’s name on the stock register, is rebut- 
ted by evidence of a bona fide sale of the 


steck, and that the seller had done every- 
thing required by law to secure transfer 
on the stock register. 

2. Atransfer of national bank shares, 
made with knowledge that the bank’s re. 
serve is below the legal limit, does not 
create a presumption of bad faith which 
will avoid the transfer as a fraud on the 
bank’s creditors in the event of the future 
suspension of the bank, since the National 
Bank Act creates no presumption of 
inability to continue business in conse- 
quence of the reduction of the reserve 
below the legal limit. 

3. A bona fide sale of national bank 
shares is not void as a fraud on creditors 
because the bank is insolvent at the time 
of transfer in the sense that its assets were 
then unequal to discharge its liabilities, 
when the fact is unknown to the seller at 
the time the stock is sold. 

4. The insolvency of the purchaser of 
shares of stock in a national bank which 
subsequently suspends, does not render 
the sale void as in fraud of the bank’s 
creditors, where the insolvency of the 
purchaser is not known to the seller. 


JOINT NOTE OF CORPORATION AND INDIVIDUALS. 


Nunnemacher v. Poss, et al., Wis. Supreme Court, Nov. 28, 1902. 


A promissory note, secured by mort- 
gage, provided that “The gymnastic 
Association of Milwaukee and we, the 
undersigned, promise to pay,” etc. It 
was signed in the name of the Associa- 


tion ‘*by” certain individuals, who, if 
makers at all, were accommodation 
makers. Held, that the individuals who 
signed their names were, as well as the 
corporation, liable as promisors. 








Promissory note—Clause that “drawers and indorsers” waive ‘‘any extension ” of 
time of payment, etc.—Word ‘‘drawers’’ construed as ‘‘makers;” and word 
‘‘any” as permitting more than one extension without releasing surety. 





A promissory note signed by a surety, 
provided that ‘‘ the drawers and indorsers 
severally waive presentment for payment, 
protest, and notice of protest and non- 
payment of this note, and all defenses on 
the ground of any extension of the time 
of its payment that may be given by the 
holder or holders to them or either of 
them.” There was more than one exten- 
sion granted, and the surety would have 
been released from liability, unless the 
clause constituted a waiver by him of de- 
fenses by reason of the extensions of time 
without his consent. 

Held: The surety remains liable. The 
word “ drawers”’ must be construed as re- 
ferring to the makers of the note—the 
origina! promisors and sureties—and the 
use of the word ‘‘any” before ‘‘ exten- 
sion” indicates that any one of an in- 
definite number was intended; and where 
there was more than one, the defenses to 
each were waived. 


Appeal from district court of Winne- 
bago county; C. P. Smith, Judge. 


Judgment was entered on a promissory 
note, which defendant signed as surety, 
and he appeals. Affirmed. 


Lapp, J. After providing for attorney’s 
fees, and that “ the maker or makers, and 
the indorser thereof,” consent to a juris- 
diction of a justice of the peace, the note 
sued on stipulated that “the drawers and 
indorsers severally waive presentment for 
payment, protest, and notice of protest, and 
nonpayment of this note, and all defenses on 
the ground of any extension of the time of 
its payment that may be given by the holder 
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EXTENSION CLAUSE. 


Winnebago County State Bank v. Husted, Supreme Court of Iowa, January 22, 1903. 








or holders to them, or either of them.” The 
facts were such that, but for this condi- 
tion in the note, defendant would have 
been released from liability. Two ques- 
tions are argued: 

(1) Did this constitute a waiver on the 
part of the surety of the defense of ex- 
tension of time of payment without his 
consent ? 

(2) If so, did such waiver apply to 
more than one extension ? 

The word ‘‘ drawer ” has a well-defined 
meaning in law as one who draws a bill of 
exchange or other order for the payment 
of money, and could not have been used 
in its technical sense in thisnote. True, 
as argued by appellant, there is an ana- 
logy between the parties to an accepted 
bill of exchange and those to a promis- 
sory note after the payee, by indorsing it, 
has introduced a third party, the indorsee. 
It thereby, in effect, becomes an order 
from the payee upon the maker for the 
payment of the money to the indorsee; 
and such payee, who is then an indorser, 
is in a situation like unto that of adrawer 
of the bill of exchange,—the maker that 
of the acceptor, and the indorsee that of 
the payee,—and the decisions bearing on 
each may be applied mutatis mutandis to 
the other. See 4 Am. & Eng. Enc. Law 
(2d Ed.) 79; Bank v. Woodworth, 18 
Johns. 324; Heylyn v. Adamson, 2 Bur- 
row, 699. But we have discovered no 
authority in which ‘‘ drawer ” and ‘‘payee” 
are treated as synonymous terms. If by 
‘*drawers” the payee, when becoming 
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an indorser, was intended, the use of that 
word in the note added nothing to its 
meaning, as he would have been included 
without it in the word “indorsers’’ as 
found in the waiver. In construing the 
language of an instrument, words which 
may reasonably be so interpreted as to 
aid in expressing the thought of the par- 
ties ought not to be rejected as surplus- 
age. Moreover, when not made use of 
in a technical sense, they are to be con- 
strued according to the context and the 
approved usage of the language, and not 
necessarily to be given the meaning of 
other words nearest like them. Section 
48, Code; City of Decorah v. Kessel- 
meier, 45 Iowa, 166; Wiimering v. Mc- 
Gaughey, 30 Iowa, 205. To hold “ draw- 
ers” intended for “ payee,” in event of an 
indorsement would be, as observed by the 
trial judge, to substitute a legal analogy 
for the language of the parties. 

To what, then, did “drawers” refer? 
To draw has several well-known mean- 
ings, but, as applied to a written instru- 
ment, but one, and that, according to 
Webster, is ‘‘to write in due form, to 
prepare a draught of; asto draw a memo- 
rial, a deed, or bill of exchange.” To 
“draw up” is ‘* to compose in due form, 
to draught, to form in writing.” This 
is the meaning generally given by the 
lexicographers. Hawkins v. State, 28 
Fla. 367. Adrawer may be said then to 
be one who draws such an instrument, 
and from this circumstance sprung the 
use of the word in connection with bills 
of exchange. Ordinarily, the term “ draw- 
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er” is not employed in connection with 
parties to a promissory note. Here, 
however, some one must have been in- 
tended, and as the description does not 
apply to the payees or indorsers, and does 
point with some degree of certainty to 
the makers, it should be construed as re- 
ferring to the latter. The language is 
susceptible to this interpretion, and, 
rather than reject the word as surplusage, 
we think that mentioned should be adop- 
ted. ‘‘ Makers” and “drawers” are evi- 
dently employed in the note as synony- 
mous terms, and should be treated as 
such. 

2. There is nothing in the contention 
that but one extension of time was in- 
tended. The use of ‘‘any ” before ‘ ex- 
tension ” indicates that any one of an in- 
definite number was intended. Dubuque 
Co. v. Dubuque & Pac. R. Co., 4 G. 
Greene, 4. If so, then more than one 
extension might be allowed, and the de- 
fenses to each were waived. In the con- 
nection found the word is analogous to 
“every.” Hanson v. Ejichstaedt, 69 
Wis. 538; Heyler v. City of Watertown 
(S. D.) 91 N. W, 334, 2 Cycl. P. & L. 472 
and cases collected. In Bank v. Click, 
64 N. H. 410, relied on by appellant, the 
language construed was, “ All the signers 
agree to be holders should the time of 
payment be extended,” and the court 
held that but one extension was intended. 
The case is authority for a like conclus- 
ion had ‘‘any ” been omitted. 

Affirmed. 


BANK CASHIER AND STOCKHOLDER ACTING AS NOTARY. 


First Nat. Bank v. Citizens State Bank, Wyoming Supreme Court, Nov. 24, 1902. 


A cashier of a bank, who is also a stock- 
holder therein, has such an interest in a 
mortgage given to secure a note, of which 


the bank is beneficial owner, as to render 
void the acknowledgment thereof taken 
by him. 
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LIEN OF GEORGIA BANK ON ITS STOCK FOR STOCKHOLDER'’S INDEBT- 
EDNESS. 


People’s Bank of Talbotton v. Exchange Bank of Macon, Supreme Court of Georgia, 
December 13, 1902. 


In an action by the Exchange Bank to 
compel the People’s Bank to transfer to 
it certain shares of the latter bank’s stock, 
pledged to the Exchange Bank for a loan 
by the holder of the stock, who was presi- 
dent of the People’s Bank, which transfer 
the People’s Bank refused to make, claim- 
ing a lien on the stock for indebtedness 
to it by the stockholder, the following 
rulings are made : 

1. A bank, the charter of which pro- 
vides that the total liability to it of any 
person ‘‘for borrowed money * * * 
shall at no time exceed one-tenth part of 
the capital stock of said bank paid in,” 
and also that the stock of any stockholder 
in such bank ‘*‘ shall be held bound to the 
bank for any dues or other indebtedness 
by said stockholder to the bank,” and it 
shall have a lien ‘‘ upon the same superior 
to all other liens,” has, by virtue of its 
charter, a lien of the highest dignity upon 
the stock of a stockholder to an amount 
not exceeding 10 per cent. of the capital 
stock of the bank actually paid in, not- 
withstanding it may have violated the 
terms of its charter by loaning to such 
stockholder a sum largely in excess of 
that which it was thereby authorized to 
permit him to borrow. 

2. Where the charter of the bank fur- 
ther provides that no assignment of stock 
shall be valid, as against it, unless a for- 
mal transfer of the same be made on its 
books, it is the right of the bank to treat 
a stockholder as the true owner of stock 
issued to him, and to deal with him ac- 
cordingly, until it receives notice that the 
stockholder has assigned his stock toa 
third person; aliter, after notice is 
brought home to the bank, even though 
there has been no attempt on his part to 


secure a formal transfer of the stock upon 
its books. 

3. A corporation is not to be charged 
with notice of facts of which its president 
acquires knowledge while dealing in his 
private capacity and in his own behalf 
with third persons; nor is knowledge on 
his part thus acquired imputable to the 
corporation when, acting through another 
official, it deals with him at arm’s length, 
as with any other individual representing 
himself alone. 

4. While a bank which has violated its 
charter by allowing a stockholder to bor- 
row a sum of money larger than that 
which it was authorized to loan him, 
cannot, aS against an assignee of such 
stockholder, assert a lien for a greater 
amount than that provided for in its 
charter, yet it is not the right of the 
assignee, if unwilling to himself pay the 
amount necessary to discharge the lien, 
to demand a transfer of the stock on the 
books of the bank until his assignor has 
fully paid all of his indebtedness to the 
bank which was contracted prior to the 
date it received notice that he had as- 
signed his stock. (a) In an accounting 
to determine whether such indebtedness 
has been fully paid off, the sole inquiry 
should be whether or not the bank has 
applied payments made by the assignor 
as he directed, or, in the absence of any 
direction on his part, in the manner pre- 
scribed by law. (b) The assignee has no 
right to insist that payments shall be ap- 
plied otherwise than as the assignor di- 
rected, or that a credit voluntarily given 
to him by the bank, to which he was not 
entitled, shall go. to the extinguishment 
of a debt arising before it received notice 
that he had assigned his stock, rather 
than to the discharge of an indebtedness 
thereafter contracted by him. 





LEGAL DECISIONS. 


GIFT BY CHECK—REVOCATION BY DEATH. 


In California, a check is not an assignment to the payee ; and where a man delivers 
his check to the payee, as a gift, and dies before the check is presented for pay- 
ment, the transaction does not constitute a completed gift, for want of delivery 
of the thing given, and as death revokes the authority of the bank to pay, pay- 
ment of the check by the bank, after notice of the drawer’s death, does not 
relieve it from liability for the amount to the depositor’s estate. 


The supreme court of California in 
Pullen v. Placer County Bank,* have 
passed upon the following state of facts: 

In November, 1897, John W. Clark, Sr., 
had on deposit with the Placer County 
Bank the sum of $1,200, which remained 
on sugh deposit until after his death. 
During that month, for the purpose of 
making a gift of $1,000 to his son John 
W. Clark, Jr., he drew a check upon the 
bank for that amount of money, and de- 
livered it to him, saying that he could 
get the money from the bank, but, after 
delivering it to him, stated that he wish- 
ed he would not present it until after his 
death. The son complied with his wish, 
and did not present the check until the 
morning after his father’s death, He 
died September 29, 1898, and on Septem- 
ber 30th the son presented the check to 
the bank, and it was paid. The bank 
had, however, been informed of the death 
of the father before the check was pre- 
sented for payment. The _ representa- 
tive of the depositor’s estate thereupon 
brought an action to recover from the 
bank the amount of the check, as money 
deposited with it by the deceased, and 
held on deposit at the time of his death. 

The question presented was whether 
the intended gift of the father to the son 
had been complete before his death, or 
whether it was merely inchoate. The 
court stated that, if the transaction be- 
tween them constituted a completed gift, 





* Decision rendered Dec. 23, 1902. 


the money represented by the check be- 
longed to the son, and the bank was justi- 
fied in paying it to him, while on the 
other hand, if the gift had not been per- 
fected, but was incomplete at the time of 
his death, the money in the bank be- 
longed to his estate, and descended to 
his heirs, and its payment by the bank 
was unauthorized. 

It discussed this question as follows: 
Section 1146 of the Civil Code defines a 
gift to be “a transfer of personal pro- 
perty made voluntarily and without con- 
sideration,” and under section 1147 a 
verbal gift is invalid unless accompanied 
by a delivery to the donee of the thing 
given, if itis capable of delivery, or of 
the means of obtainingits possession and 
control. ‘‘ There can be no gift without an 
intention to give and a delivery, either 
actual or constructive, of the thing given. 
There must be both a purpose to give, 
and the execution of this purpose. The 
purpose must be expressed either orally 
or in writing, and it must be executed by 
the actual delivery to the donee of the 
thing given, or of the means of getting 
possession and enjoyment thereof. It is 
the fact of delivery that converts the un- 
executed and revocable purpose into an 
executed and complete gift.” Knight v. 
Tripp, 121 Cal. 674. A gift vests the 
donee with the absolute property in the 
thing given, and it is no longer subject 
to the control of the donor. If, on tne 
other hand, the thing given remains under 
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the control of the donor, or (except in 
the case of a gift causa mortis) is subject 
to his revocation, his gift is not complete. 
There is no difference, however, in this 
particular between a gift inter vivos and 
a gift causa mortis. In either case it is 
not complete unless there is either an 
actual or symbolic delivery to the donee 
of the thing to be given. Knight v. 
Tripp, 121 Cal. 674. 

In the present case the gift was verbal, 
and the property which the father inten- 
ded to give to his son was money on 
deposit in the bank. The check was not 
itself the property which the father in- 
tended to give, but was merely a direc- 
tion to the defendant to pay $1000 to the 
son. Itindicated the amount to be given, 
and the place at which the money was to 
be delivered. ‘The check was not a sym- 
bolic delivery of the money, but it was a 
delivery of the means by which the son 
could obtain possession of the money. 
It was, however, subject to revocation by 
the father at any time before its presen- 
tation to the bank, and was in fact revoked 
by his death. The request of the father 
that the son would not present the check 
until after his death did not affect the 
sufficiency of the gift. If the gift were 
complete by his delivery of the check, 
such subsequent request would not des- 
troy its validity; and, if not then com- 
plete, this request would not have the 
effect to dispense with its presentation 
for the purpose of making it complete. 
By the failure of the son to present the 
check, there was no delivery of the money 
during the lifetime of the father, and the 
gift was, therefore, not complete. 

The relation between a bank and its 
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depositors is that of debtor and credit >r, 
respectively, and the money deposi'ed 
with the bank becomes its property, and 
is no longer under the control of the <e- 
positor. A check is only a direction to 
the bank to pay acertain sum of money 
to the person therein named. The money 
does not thereby become the property of 
the payee, nor is it placed beyond the 
control of the depositor. Until it is pre- 
sented to the bank, the drawér may coun. 
termand its payment, or he may direct a 
different disposition of the moneys to his 
credit inthe bank. Neither doesa check, 
of itself, before presentation, operate as 
an assignment to the payee of the money 
for which it was drawn. 

If it could be held that by drawing a 
check the drawer thereby assigned that 
amount of money to the payee, it would 
follow that the money represented by the 
check became thereby the property of 
the payee, and that he could maintain an 
action against the bank for its recovery, 
subject to any defense that the bank 
might have against the depositor; but the 
almost universal line of authority is that 
such action cannot be maintained. The 
bank upon which a check is drawr has 
no contract with the payee, and is under 
no legal obligation to him, and its refusal 
to pay the check does not give to the 
payee a right of action against it. 

The court concludes that the payment 
of the check by the bank was unauthor- 
ized; that the money deposited with it by 
the plaintiffs’ testator, and held by it at 
the time of his death, was a part of his 
estate; and that the plaintiffs are entitled 
to recover the same from the defendant. 
Two of the justices dissented. 





LEGAL DECISIONS. 


TRANSFER OF STOCK OF IDAHO CORPORATION, 


Unrecorded pledgee takes precedence over subsequent attachment creditor. 


Mapleton Bank v. Standrod, Supreme Court of Idaho, December 20, 1902. 


1. A written transfer of a certificate of 
shares of stock in a corporation, made in 
good faith, and for value, and possession 
taken thereof as a pledge for the payment 
of a private debt of the assignor, and the 
transfer not entered on the proper book 
of the corporation, has preference over a 
subsequent attachment thereof in favor 
of a creditor of the assignor or transferror 
of the stock. 

2. That provision of section 2611, Rev. 
St., which provides that a transfer of 
stock, made by indorsement and delivery 
of the certificate, is not valid, except be- 
tween the parties thereto, until the same 


is entered upon the books of the corpora- 
tion, was not intended as a protection to 
creditors of a stockholder, but was in- 
tended to protect the corporation, its 
members, and its creditors. 

3. Where stock has been pledged and 
transferred by indorsement and delivery 
as security for the payment of a debt, and 
transfer not entered on the books of the 
corporation, and is thereafter attached 
at the instance of a creditor of the stock- 
holder, such attachment is valid only 
against the interest of the assignor 
therein after the debt has been paid. 


PRESENTMENT OF CHECKS. 


Ten day rule in Idaho—Payment by worthless check. 


Chambers v. Custer County, Supreme Court of Idaho, December 17, 1902. 


1. Under the statutes of Idaho the hold- 
er of a check or other bill of exchange 
payable at sight, without interest, is enti- 
tled to 10 days in addition to a reasonable 
time in which to present same for payment 
before neglect in presenting can be charged 
against the said holder. 


2. The holder of warrants against the 
county, who presents same for payment, 
and receives in lieu thereof checks upon 
an insolvent bank, which checks are not 
paid, can recover from the county the 
amount of the original indebtedness with 
accrued interest. 


PAYMENT OF COUNTY WARRANTS BY CHECK ON INSOLVENT BANK. 


Green v. Custer County, Supreme Court of Idaho, December 17, 1902. 


A county treasurer who deposits the 
public funds in an insolvent bank, and 
issues checks thereon in payment of out- 


standing warrants of the couaty, which 
checks are not paid, does not discharge 
the indebtedness of the county evidenced 
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by such warrants, and the holders of said 
warrants may recover the money due 
thereon from the county. In such case 


LIEN OF ARKANSAS 
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the county treasurer is acting as the agent 
of the county, which must suffer by reason 
of his wrongful acts 


BANK ON ITS STOCK. 


Curtice v. Crawford County Bank, U. S. Circuit Court of App., Eighth Circuit, Oct. 
, 27, 1902. 


The Arkansas statute gives banks a 
lien on their stock for stockholders’ in- 
debtness. A pledgee of stock from a 
stockholder took it to the bank, exhibited 
it to the president, and notified him of 
the pledge. Afterwards, the stock- 
holder became indebted to the bank. 


LIABILITY OF ACCOMMODATION MAKER FOR DEBT 
PLEDGEE AFTER 


Held, the bank’s statutory lien was sub- 
ject to the lien of the pledgee of which 
the bank had notice prior to the debt to 
it incurred by its stockholder, and that 
notice to the president was notice to the 
bank. 


INCURRED TO 


MATURITY. 


Riverside Bank v. Jones, N. Y. Supreme Court, App. Div., First Dep., Nov. 7, 1902. 


J made his accommodation note, without 
consideration, to P who delivered it to a 
bank as collateral security for an existing 
indebtedness. All of P’s indebtedness to 
the bank, incurred prior to the maturity 


CHANGING MARGINAL 


of the note, was paid. Held, an indebt- 
edness of P to the bank, incurred after 
the maturity of the note, did not bind J, 
as maker. 


FIGURES OF NOTE NOT ALTERATION. 


Prim v. Hammel, Ala. Supreme Court, Nov. 13, 1902. 


The payee of a note drew it up making 
the marginal figures $1500, but leaving 
the space for amount in body of the 
note blank. He sent it to the maker to 
sign. The maker signed and returned it 
without filling the amount blank. The 
payee then filled in the amount as $1,000 
and lessened the marginal figures to 
correspond; then transferred it to secure 
a pre-existing debt, in consideration of 
an extension of the time of the debt. In 


an action by the holder against the maker, 
it is held; the note was negotiable, and 
was not affected by the alteration of the 
marginal figures, which are no part of the 
instrument. The payee had authority 
to fill the blank. The holder, taking as 
security for a pre-existing debt, was a 
bona fide holder and could enforce it free 
from defense of the maker against the 


payee. 
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ORGANIZATION AND CIRCULATION OF NATIONAL BANKS, 


At the close of March, 1903, the law in re- 
lation to the organization of banks, with mini- 
mum capital of $25,000, had been in operation 
three years and seventeen days. During that 
period there were added to the national bank- 
ing system 1,442 associations, with aggregate 
capital stock of $86,135,500, of which 957, with 
capital of $25,035,500, were of the class author- 
ized by the act of March 14, 1900, and 485, 
with capital of $61,100,000, organizations under 
the act of June 3, 1864. During the period in 
question the number of banks of primary or- 
ganization was 820 and their aggregate capital 
$44,169,500. The additions to the system by 
conversions of State banks and reorganizations 
of State or private banks. were 179 and 443, res- 
pectively, the capital of the converted banks 
amounting to $12,226,000 and of the reorganized 
associations to $29,740,000. 

Notwithstanding the authority conferred by 
the act of March 14, 1900, for the issue of cir- 
culation to the par value of the bonds deposited 
and reduction of the semiannual duty on circu- 
lation secured by 2 per cent. consols of 1930 to 
one-half the rate of duty on circulation secured 
by other bonds, the banks organized during the 
period in question deposited as security for cir- 
culation bonds tothe amount of only $20,375,500, 
or a fraction less than 24 per cent. of the capital, 
the latter being the measure of the maximum 
amount of circulation issuable. 


During March, 56 national banks were organ- 
ized, with capital stock of $2,170,000, and bond 
deposit of $642,550. Geographically the banks 
were distributed as follows: 

Middle States, 22 banks, with $700,000 capi- 
tal; Western States, 13 banks, with capital of 
$405,000; Southern States, 12 banks, with capi- 
tal of $640,000; Eastern States, 8 banks, with 
capital of $400,000. Only one bank was organ- 
ized in the political section known as “ The 
Pacific States and Territories.” This was a 
$25,000 bank, with bond deposit of $6,250. Class- 
ified by capital stock, there were organized 39 
banks, with individual capital of less than 
$50,000, the total being $1,020,000, and 17, with 
individual capital of $50,000 or over, the aggre- 
gate capitalization being $1,150,000, 

On March 14, 1900, there were in operation 
3,617 national banks, with authorized capital 
stock of $616,308,095. On March 31, 1903, the 
number of banks was 4,869 and their authorized 
capital $739,178, 695. 

The amount of bonds on deposit as security 
for circulation increased since March 14, 1900, 
from $244,611,570to$342,160,770,0r $97,549,200. 
National bank circulation outstanding secured 
by bonds and by lawful money on March 31, 
1903, amounted to $338,349,814 and $44,169,444, 
respectively, or a net increase during this period 
of $128,116,528. 


THE LIABILITY 


The Attorney-General of Michigan, Charles 
A. Blair, has recently given his epinion to Gov- 
ernor Aaron T. Bliss, that a joint resolution 
passed by the Michigan Legislature for the re- 
lief from liability of Charles A. Buhrer, County 
Treasurer of Wayne County, for moneys lost 
through the failure of the City Savings Bank of 
Detroit, in which they were deposited, is un- 
constitutional. The Treasurer had received in 
the neighborhood of $15,000 inheritance taxes 
which were deposited in the bank. The joint 
resolution authorized the Auditor-General to 
accept from the County Treasurer in full of all 
moneys received as inheritance taxes, an assign- 
ment of all claims held by the Treasurer against 
the bank’s receiver. The Attorney-General 


OF COUNTY 


TREASURERS IN MICHIGAN, 


holds that under the statute requiring a 
county treasurer to “ pay according to law all 
moneys which shail come to his hands as treas- 
urer” (Sec. 2535 C. L.) the measure of liability 
of the county treasurer is that of insurer; and 
that the joint resolution is within the prohibi- 
tion of Section 31, Article 1V of the constitution, 
providing that “ the Legislature shall not audit 
or allow any private claim or account.” Fur- 
ther that the provisions of section 45 of Article 
IV of the cons itution requiring the assent of 
two-thirds of the members elected to each house 
of the legislature to bills appropriating public 
moneys Or property for local or private purposes, 
cannot be evaded by calling a bill a joint resolu- 
tion. 





THE WALL STREET EXCHANGE BUILDING. 


THE NEW HOME OF THE NATIONAL BANK OF NORTH AMERICA. 





NEW HOME OF A PROMINENT BANKING INSTITUTION. 


THE NEW HOME OF THE 

The last ten years has witnessed a degree of 
architectural improvement in New York unpar- 
alleled in any other city in the World. In no 
section of the city has this improvement been so 
marked as in the great financial district. Science, 
art and mechanical skill, have wrought such mar- 
velous changes in this district that even those who 
frequent the street daily do not realize it. Thus 
the improvements fr m an architectural stand- 
point, have kept pace with the wonderful in- 
crease in the magnitude of the business. 

On the opposite page we give a view 
of the Wall Street Exchange Building, one of 
the latest *‘ sky-scrapers "in the financial dis- 
trict. This modern structure is one of the most 
substantial office buildings ever constructed in 
the city. It was erected by the Wall Street 
Exchange Building Association, which is com- 
posed of men who own the controlling interest 
in the National Bank of North America. It has 
a frontage on Exchange Place of 100 feet at 
Nos. 43, 45, 47, and 49; anda Wall Street front- 
age of 30 feet at Nos. 41 and 43. It istwenty-five 
stories high and measures from side-walk to roof 
327 feet, which makes it the tallest business build- 
ing inthe world. Its location inthe very heart 


of the financial district, with a wing extending 
through to Wall Street, makes it one of the most 
desirable in the city for bankers, brokers, lawyers 
and all others engaged in financial operations. 
The building will be equipped with all the latest 
improvements and appliances known to modern 
mechanical art. 


R. L. Edwards, the President of the National 
Bank of North America, is the President of the 
Wall Street Building Association. Charles W. 
Morse is the Vice-President of both organiza- 
tions; and Alfred H. Curtis, the cashier of the 
bank, is the Secretary and Treasurer of the 
Building Association. The directors of the 
Building Association are: 

R. L. Edwards, Charles W. Morse, Charles T. 


DUBUQUE, lowa, and Wichita, Kansas, have 
been designated reserve cities, in conformity 
with the provisions of the Act of March 3, 1887, 


NATIONAL 


BANK OF NORTH AMERICA, 


Barney, Edward T. Bedford, Harry F. Morse, 
Robert M. Thompson, and Frank K. Sturgis. 
These gentlemen are all directors of the National 
Bank of North America. 

The first floor of this elegant, new structure 
is to be the future home of the National Bank 
of North America, and it will be one of the 
handsomest banking rooms in the city. Its 
dimensions are 63x82 1-2 feet and 20.3 feet in 
height. It will have a mezzanine floor with a 
floor space of nearly 500 feet, which gives the 
bank a total floor space of something over 
6,000 square feet. 

The entire floor space of the building, avail- 
able for business purposes will be 130,625, 
square feet. This includes the basement which 
is to be occupied by the State Safe Deposit 
Vaults. 

Few banks in the country are backed by a 
stronger or more progressive business element 
than the National Bank of North America. The 
management of the bank is in the hands of men 
who have devoted most of their lives to the 
banking business. In a former issue we gave a 
brief sketch of the personnel of the management. 

The officers are. R. L. Edwards, President; 
Charles W. Morse and Henry Chapin, Jr,, 
Vice-Presidents; Alfred H. Curtis, Cashier; J. 
Frederick Sweasy and Edward B. Wire, Assist- 
ant Cashiers. ‘The directors are: Henry H. 
Cook, Warner Van Norden, David H. Rough- 
taling, John H. Flagler, Henry F. Dimock, Mah- 
lon D. Thatcher, William F. Havemeyer, August 
Belmont, Edward ‘TT. Bedford, Charles W. 
Morse, Richard L. Edwards, Robert N. Thomp- 
son, Warner M. Van Norden, Oakleigh Thorne, 
Henry Chapin, Jr., Charles T. Barney, Henry 
Budge, James W. Hinkley, and Hugh J. Chis- 
holm. 

The capital of the bank is $2,000,000; surplus 
and profits, $2,000,000; deposits, $20,000,000, 


as amended March 3, 1903. Certificates issued 
March 30, 1903. The Act of March 3d was 
published in our March issue. 
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NEW LEGISLATION. 


CONSOLIDATION OF 


Chapter 30, Laws of New York, 1903. An 
act in relation to the consolidation of 
domestic and foreign railroad corpora- 
tions. Became a law March 10, 1903, 
with the approval of the governor. 


Section 1. The consolidation heretofore 
effected of adomestic railroad corporation 
with a foreign railroad corporation, shall 
not be deemed invalid because such roads 
at the time of the consolidation did not 


BUILDING 


Chapter 84, Laws of New York, 1903. An 
act to amend the banking law, in re- 
lation to expenses of building and 
mutual loan corporations. Became a 
law March 25, 1903, with the appro- 
val of the governor. 


Sec. 1. Article 5 of chapter 698 of the 
laws of 1892 entitled “an act in relation 
to banking corporations,” as amended by 
chapter 705 of the laws of 1894 and chap- 
ter 348 of the laws of 1898, is hereby 
amended by adding at the end of article 
5 thereof, a new section to be known as 
section 195-b and to read as follows: 


ALIENATION OF INTEREST IN 


Chapter 87, Laws of New York, 1903. An 
act to amend section 3 of chapter 417 
of the laws of 1897, known as the 
personal property law, being chapter 
47 of the general laws, with respect 
to alienation of an interest in a trust 
estate. Became a law March 25, 
1903 with the approval of the gover- 
nor. 


Sec. 1. Section 3 of chapter 417 of the 
laws of 1897, being chapter 47 of the gen- 
eral laws, known as the personal property 
law, is hereby amended so as to read as 
follows: 


DOMESTIC AND FOREIGN 


RAILROADS. 


form a connected and continuous line, 
if, when the consolidation was effected, 
or thereafter, an intermediate line, by 
purchase or by a lease of not less than 99 
years became, with the consolidated 
roads, a continuous and connecting line 
of railroad. 

Sec. 2. Thisact shalltake effect imme- 
diately. 


AND MUTUAL LOAN CORPORATIONS. 


Sec. 195-b. Payment of expenses.— 
A co-operative savings and loan associa- 
tion, a building, mutual loan and accum- 
ulating fund association, ora building and 
lot association, or any other similar cor- 
poration or association, incorporated 
under and doing business pursuant to the 
laws of this state, shall not make deduct- 
ions from stock payments for running ex- 
penses, 

Sec. 2. This act shall take effect Sep- 
tember 1, 1903. 


TRUST ESTATE. 


Sec. 3. The right of the beneficiary to 
enforce the performance of a trust to re- 
ceive the income of personal property, 
and to apply it to the use of any person, 
cannot be transferred by assignment or 
otherwise. But the right and interest of 
the beneficiary of any other trust in per- 
sonal property may be transferred.* 


* The amendment consists in omitting the 
following, which formed the concluding portion 
of section 3: “ Whenever a beneficiary in a 
trust for the receipt of the income of personal 
property is entitled to a remainder in the whole 
or a part of the principal fund so held in trust, 





NEW LEGISLATION. 


Sec. 2. The provisions of this act shall 
not impair or affect any rights existing at 
the date of its passage; but the act here- 
by amended shall have the same force and 
eifect with respect to such existing right 
as though this amendatory act had not 
been passed.. 

Sec. 3. This act shall take effect im- 
mediately. 


Chapter 88, Laws of New York, 1903. An 
act to amend section 83 of chapter 
547 of the laws of 1896, known as 
chapter 46 of the general laws, en- 
titled “ The real property law” with 
respect to the alienation of an in- 
terest in a trust estate. Became a 
law March 25, 1903, with the ap- 
proval of the governor. 

Sec. 1, Section 83 of chapter 547 of 
the laws of 1896, being chapter 46 of the 
general laws, is hereby amended so as to 
read as follows: 


Sec. 83. The right of a beneficiary of 


subject to his beneficial estate for a life or lives, 
or a shorter term, he may release his interest in 
such income, and thereupon the estate of the 
trustee shall cease in that part of such principal 
fund to which such beneficiary has become en- 
titled in remainder, and such trust estate mer- 
ges in such remainder.” 


NEW 


On April roth, the Oriental Bank opened its 
down-town office at 175 Broadway, where it 
will be temporarily located until the rooms for- 
merly occupied by the Seventh National, at the 
corner of Broadway and John street, are re- 
modeled. The new quarters, when completed, 
will be very attractive, and, as for location, could 
not be better. 

The capital of the Oriental Bank has been 
increased to $600,000 and the surplus and _ pro- 
fit account to $820,000, which gives it a working 
capital of over $1,400,000, 

R. W. Jones, Jr., who was vice-president and 
cashier of the Seventh National Bank from its 
reorganization to the time of its absorption by 
the Mercantile National, is president of the 
Oriental; Nelson G. Ayers the first vice-presi- 
dent; Ludwig Nissen and Erskine Hewitt ad- 
ditional vice-presidents; George W. Adams, 
cashier; and Joseph Kehoe, assistant cashier. 


DOWN-TOWN OFFICES 
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an express trust to receive rents and pro- 
fits of real property and apply them to 
the use of any person, cannot be trans- 
ferred by assignment or otherwise, but 
the right and interest of the beneficiary 
of any other trust 7” real property may be 
transferred. + 

Sec. 2. The provisions of this act shall 
not impair or affect any rights existing at 
the date of its passage; but the act here- 
by amended shall have the same force 
and effect with respect to such existing 
rights as though this amendatory act had 
not been passed. 

Sec. 3. This act shall take effect im- 
mediately. 


+The amendment consists in inserting the 
words italicized “in real property;” and in 
omitting the following, which formed the con- 
cluding portion of section &3: “ Whenever a 
beneficiary in a trust for the receipt of the rents 
and profits of real property i$ entitled to a re- 
mainder in the whole or a part of the principal 
fund so held in trust subject to his beneficial 
estate for a life or lives, or a shorter term, he 
may release his interest in such rents and pro- 
fits. and thereupon the estate of the trustee 
shall cease in that part of such principal fund 
to which such beneficiary has become entitled 
in remainder, and such trust estate merges in 
in such remainder.” 


OF THE ORIENTAL BANK 

Mr. Ayers was the former president of the 
Oriental, and Mr. Adams was the assistant 
cashier of the Seventh National. Previous to the 
reorganization of that bank, Mr. Adams was 
the cashier, a position he held for years, Mr. 
Kehoe was the former cashier of the Oriental. 

The bank will continue to do business at the 
old stand on the Bowery, but that office will be 
operated as a branch. The moving ofthe main 
office down-town will prove a great convenience 
to the Oriental, as it will be able to settle its 
own balances at the Clearing House. 

The following named gentlemen compose the 
new board of directors: Nelson G, Ayers, 
Charles K. Beekman, Samuel Bettle, Eugene 
Britton, Stephen R. Halsey, Erskine Hewitt, 
R. W. Jones, Jr., Hugh Kelly, Richard B. 
Kelly, Charles E. Levy, Alexander McDonald, 
William McCarroll, Ludwig Nissen, Andrew 
W. Preston, and John C, Whitney. 
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THE INSURABLE INTEREST 


OF A STOCKHOLDER IN CORPORATE 


PROPERTY. 


In a leading article in the Central 
Law Journal, this question is discussed. 
Insurance against loss resulting from 
injury to property is a contract of indem- 
nity. There can be no indemnity without 
first a loss, and a loss implies necessarily 
an interest. A policy without interest is, 
therefore, not an insurance, but a wager. 
The amount of recovery under the insur- 
ance contract is, from the very nature of 
the contract, limited to the interest of the 
insured in the subject matter of the insur- 
ance, for the object of insurance is not to 
make a positive gain, but to avert a pos- 
sible loss, to the insured. 

In the English case of Patterson v. 
Harris, 1 Best & Smith, 336 (1861), the 
plaintiff was the owner of one share in 
the Atlantic Telegraph Company. To 
protect himself from any damage result- 
ing trom the loss of, or injury to, the 
Atlantic cable, which the company pur- 
posed to lay, he procured a policy of in- 
surance from the defendant. The project 
failed because of the improper insulation 
of the wire, and an action was brought on 
the policy. The court observed the 
action was of a novel and somewhat re- 
markable character. It did not discuss 
whether the plaintiff’s interest was insur- 
able, but evidently the opinion proceeded 
on the theory that it was. 

Later English cases show the rule to be 
that a stockholder has not such an interest 
in the corporate property as would entitle 
him to insurance thereon, but he must 
limit his insurance to the profits he ex- 
pects to derive from the enterprise. 

But the American courts have gone 
further, and held that, in the tangible real 
and personal property of the corporation, 
the stockholder has an insurable interest, 


because of the profit dependent upon the 
success of the enterprise, whereby the 
value of his stock is enhanced, his div:- 
dends increased, and a greater fund accu- 
mulated for final distribution among the 
stockholders. 

The first American case is Warren v. 
Davenport Fire Ins. Co., 31 lowa, 464 
(1871). Stockholders in a lumber 
poration took out a policy for $2,500, 
covering their interest in the corporate 
property in excess of the amount of in- 
surance procured by the corporation it- 
self. The property was destroyed by 
fire. An action was brought on the 
policy by a creditor to whom it had been 
pledged as collateral. It was insisted 
that neither the plaintiff, nor the stock- 
holders, had an insurable interest in the 
property destroyed. But the court held 
the stockholder had an insurable interest 
and may contract for indemnity against 
injury to the value of his stock, for in the 
destruction of the corporate property, he 
sustains an independent loss so far as the 
value of his stock is depreciated thereby 
or his dividends cut off. 

In 1883, one of the federal courts (Sea- 
man v. Enterprise Fire Ins. Co. 18 Fed. 
Rep. 250) said: ‘‘The tendency of the 
modern adjudications on the subject is in 
the direction of holding an insurance 
company responsible in every case where 
the insured has any such interest in the 
subject matter of the insurance as would 
subject him to pecuniary damage or loss 
in the event of its destruction. It is not 
necessary that the party who takes out 
the policy should have any title to the 
property insured; it is sufficient if he has 
such an interest in it as that, by its des- 
truction, he would suffer pecuniary loss.” 


cor- 
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‘THIS department is carried on for the benefit ot all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 


charge. 
is made to the contrary. 


Forgery of Payee’s Indorsement. 


Banker’s draft—Loss by purchaser—Payee’s indorse- 
ment forged—Payment by drawee—Liability of Indorser 
ind Procedure as to settling liability. 


, Nebr. March 21, 1903. 
Editer Banking Law Journal: 

DEAR SIR:—A purchases a N. Y. draft of 
Bank B, payable to D, and mails same to D 
with a letter stating that it is in payment of in- 
terest duehim. D is vice-president of an Invest- 
ment Co at ——, Nebraska, but such fact is not 
shown on the face of the draft. Said D or his 
Company never received said draft. Bank B 
on investigating the matter finds that the draft 
has been paid by its N. Y. correspondent, Bank 
C, that it was indorsed by one D (exact name 
of real D), also endorsed by one E at : 
Nebr., who is responsible, and who in turn either 
cashes itor deposits in Bank F; Bank F forward- 
ing to Bank G in New York, by whom the draft 
is presented through the N. Y. Clearing House, 
and finally paid by Bank C on whom it was drawn. 

E is aresponsible party, but we have no in- 
formation as to who the indorser D is. Do 
not know whether he is a forger or some other 
party of same name asthe real D for whom the 
draft was intended. 

Who is primarily liable to A, the purchaser 
of the draft ? and what is your opinion as to the 
liability of endorser E? Can he escape liabil- 
ityinany way? Will Bank B have to bring 
suit against Bank C in order that Bank C can 
hold endorser E liable.? What would be the 
proper method of procedure, providing E does 
not settle the matter without suit ? 

I enclose copies of affidavits made by A and 
1) and one by a third party who wrote the 
letter for A. CASHIER. 


1, The payee’s indorsement was forged. 
Irdorsement by another person than the 
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payee intended, though bearing the same 
name, is a forgery. Graves v. American 
Exchange Bank, 17 N. Y. 205; ‘Third 
Nat. Bank v. Merchants National Bank 
76 Hun, 475. 

2. The payee’s indorsement having been 
forged, E, the indorser next following, is 
the one ultimately liable on the draft. 
By his own indorsement he warranted the 
genuineness of the indorsement of the 
payee. . 

3. The general banking practice in such 
a case, the fact offorgery of the payee’s 
indorsement having been clearly estab. 
lished, would be an adjustment without 
suit in the following manner: Bank B, 
the drawer of the check to make a settle- 
ment with A, the purchaser, and look to 
bank C, the drawee, forthe amount. As 
bank C paid the amount upon a forged 
indorsement, the draft is not a valid vou- 
cher and it cannot charge the payment 
to bank B and would be liable to bank B 
if sued for the amount. Hence bank C 
would doubtless credit the amount to 
bank B without suit. Bank G which col- 
lected the amount ona forged draft would 
be liable to, and would doubtless refund to 
bank C; bank Gcollecting the amount from 
bank F, whose liability as warrantor of 
genuineness is clear; and bank F, looking 
to the indorser E. This is an adjustment 
along the lines of clearly established lia- 
bility of each bank; for a bank which 
pays a draft upon which the payee’s in- 
dorsement is forged, cannot charge the 
amount to the drawer; but can re- 
cover from the bank to which it was paid 
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and that bank can recover of prior in- 
dorsers on their warranty of genuineness. 

We cite two Nebraska cases as illustra- 
ting the right of a drawee bank, which 
pays a draft on a forged indorsement (one 
of the cases involves payment on a forged 
signature) to recover the money from the 
prior indorsers subsequent to the forged 
one. In First Nat. Bank v. State Bank, 
22 Neb. 769, a draft on the State Bank 
was cashed by the First National Bank, 
which indorsed it to the Capital National 
Bank, which indorsed and collected it of 
the State Bank. The draft was a forgery 
and the State Bank was unable to charge 
the depositor with the payment. The 
State Bank thereupon sued the First 
National Bank, the one who took it from 
the forger, and the court held it entitled 
to recover the amount. ‘The court said: 
“A party who pays a forged check (mean- 
ing the First National Bank which cashed 
the check for the forger) does so at his 
peril, and if by means of his indorsement 
and use of the same he thereby obtains 
money from another, he is liable for the 
amount thus received. ‘The Capital Nat- 
ional Bank and also the State Bank of 
Alma had a right to assume that an in- 
strument sent forth with an indorsement 
of the First National Bank, on which it 
received value, was genuine.” 

In First National Bank of Hastings v. 
Farmers & Merchants Bank, 56 Neb. 149, 
a check was drawn on the First National 
Bank of Hastings. The payee’s indorse- 
ment was forged and the check was 
cashed and indorsed by the Farmers & 
Merchants Bank of Platte Center, which 
bank indorsed it to the United States 
National Bank of Omaha, which in turn 
indorsed it and sent it to the First Nat- 
ional Bank of Hastings, which paid it. The 
fact of forgery being established to the 
satisfaction of the Hastings bank, it cred- 
ited back to its depositor the amount and 
brought suit against the Platte Center and 
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the Omaha banks on their respective in- 
dorsements. Judgment was_ rendered 
in favor of the Hastings bank, the court 
holding that the indorser of a negotiable 
instrument warrants the genuineness of 
prior indorsements. 

4. But if for any reason bank B, the 
drawer, does not voluntarily settle with 
A, the purchaser of the draft, and look 
to bank C for the amount, A’s remedy— 
ownership of the draft remaining in him; 
it not having been received or accepted 
as payment by D—would be as follows: 

a. By action against bank B for the 
amount, B’s contract to pay the money 
to D not having been fulfilled and as be- 
tween A and B, A being entitled to the 
money; or, in the alternative, 

b. By action against E, bank F or 
bank G for conversion of his, A's, pro- 
perty, or for money received thereon to 
his use. For authorities supporting this 
second stated remedy, see Farmer v. Peo- 
ples Kank, 15 B. L J. 652, and cases there- 
in cited. Although innocent, these in- 
dorsers having received a negotiable in- 
strument, the property of A, and collected 
the money thereon, can each be compelled 
to respond to the claim of the true owner, 
although each may have accounted for 
the proceeds to the party from whom he 
had possession. 


Check Held By Person of Same Name 
as Payee—Forged Indorsement. 


OGDEN, UTAH, March 28, 1903. 
Editor Banking Law Journal: 
DEAR SIR :—We will be under obligations if 
you will cite us a few authorities to the effect : 
1. That where a check is issued by a bank 
payable to a certain person, and the check falls 
into the hands of another person of the same 
name as that of the payee of the check, the bank 
or person who cashes the check has the burden 
of identifying the person negotiating it as the 
identical one to whom the maker intended it to 
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be paid; that is to say, the person honoring the 
instrument is required to identify the one pre- 
senting it as being the depositor and person to 
whom the bank making the check intended it 
to be paid; and that, if a person pays the amount 
for which the check is drawn to the wrong party 
upon his forging the name of the real party 
whom the bank intended as the payee of the 
check, the person so cashing the check has no 
recourse against the maker. 

2. That where a bank upon a forged order 
sends a draft through the United States mail to 
a depositor, and the letter containing the draft 
is intercepted by one, other than the depositor, 
and by such a one indorsed in the name of the 
depositor, and cashed for value, that the holder 
of such instrument will be precluded from re- 
covery from the maker of the check. 

Yours truly, 
Heywoop & MCCORMICK. 


1. Indorsement bya person of the same 
name as the payee, but not the real 
payee, is a forgery, and the person cash- 
ing, or the bank paying, a check on such 
an indorsement cannot hold the drawer of 
thecheck. Graves v. American Exchange 
Bank, 17 N. Y., 205; Third Nat. Bank v. 
Merchants Nat. Bank, 76 Hun, 475. See 
also cases cited and discussed in article 
on the Identification of Payees of Checks 
and Drafts, published in the BANKING 
Law JouRNAL for February, 1903. 

2. Rossi v. National Bank of Commerce, 
71 Mo. App. 570, is a case of this kind. 
It is also discussed in the article upon 
identification of payees, above referred 
to. Upon a letter written in the name of 
a depositor, by one of the same name, a 
bank sent its draft payable to the order 
of the depositor, which was endorsed by 
the party of the same name and cashed at 
a bank. The bank which cashed the 
forged draft could not, of course, hold the 
drawer bank, but was held entitled to 
recover the money from the person who 
had endorsed the draft under the forged 
indorsement to identify the supposed 
payee. 
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Indorsement In Full Of All Demands. 


GRAND Raptps, MICH., March 25, 1903. 
Editor Banking Law Journal: 

DeaAR SiR:—A draft for $10 is drawn by 
one bank upon another payable to the order of 


John Smith. John Smith endorses the draft as 
follows : 


“Pay to S. Brown or order in full of all 
demands against me. 


“John Smith.” 


What effect will this endorsement have on the 
negotiability of the paper ? 

Would Brown be authorized in erasing the 
words “in full of all demands against me” ? 

If you think the negotiability is not affected, 
would an endorsement by Brown be conclusive 
as regards the amount due from Smith, or would 
it be treated as of no account ? 

Yours respectfully, 
CASHIER. 


1. Smith’s indorsement to Brown “in 


full of all demands,” does not affect the 
negotiability of the draft. 
2. Brown would have no authority to 


erase the words ‘‘in full of all demands 
against me.” 

3. Concerning the effect of Brown's 
accepting and indorsing away the draft, 
as constituting a satisfaction of his claim 
against Smith, the law appears to be that 
if a man takes acheck “in fullof all de- 
mands,” in a case where his claim is dis- 
puted or unliquidated, his acceptance of 
the check settles his claim; but if the 
amount of the debt is fixed or liquidated, 
the acceptance of a check for part of the 
amount, though it recitesit is “in full” 
does not bar him from recovering the 
balance. We cite a few authorities: 

In Krauser v. McCurdy, 174 Pa. St. 174, 
Krauser sued McCurdy for wages. Mc- 
Curdy produced his check to Krauser, 
“in full of all demands.” This check 
had been retained and used by Krauser. 
McCu:dy testified that he had drawn the 
check to pay for some personal property 
he had purchased from Krauser and that 
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he did not know at the time of the exis- 
tence of the claim for wages. The jury 
were told the effect of the check was a 
question of fact,and not of law. If it 
was drawn and received, with a view to 
an adjustment of the claim for wages— 
to settle an existing controversy—it would 
amount to a Satisfaction of the demand. 
But if it was drawn and received as pay- 
ment in full for the property sold, and 
for no other purpose, then it would not 
prevent a recovery for the wages claimed. 

In Hodges v. Truax, 19 Ind. App. 651, 
the maker of a promissory note sent the 
payee, acheck for part of the sum due 
‘in full of all notes and obligations to 
date.” The payee took the check and 
afterwards brought suit for the balance 
‘of the note. The court held the accep- 
tance of the check with its accompanying 
condition, did not operate as a payment 
in full of the note. 

In Freiberg v. Moffett, 36 N. Y. Supp. 
95, a creditor sent his debtor statement 
of account, claiming $454.76 balance due. 
The debtor sent a draft for $354.76 and 
accompanied it with a letter stating the 
draft was “in full payment of my account 
to you up todate.” The creditor replied 
that he had placed the $354.76 to the 
debtor’s credit and that he still owed him 
$100. The debtor then wrote that he had 
sent the draft on condition that the credi- 
tor should receive it in full payment of 
his claim to date, as it was all he, the 
debtor, owed; and he directed the credi- 
tor either to retain the draft in full pay- 
ment of the claim, or to immediately 
return either the draft or equivalent. 
The creditor replied, omitting to return 
the draft or equivalent, and demanding 
payment of the balance claimed to be 
due. In an action for the balance by 
creditor against debtor, the jury were 
told there was an accord and satisfaction 
of the creditor’s claim, and to find a _ ver- 
dict for the debtor. Whatever the real 
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right, of the controversy, there was a 
dispute between the parties, and the de- 
tor in sending his draft for $354.76 in 
full payment of the balance, tendered his 
ultimatum, which the creditor was at lib. 
erty toaccept or reject; and his accep- 
tance of the amount offered in full pay- 
ment was an accord, and the receipt and 
appropriation to his own use of the pro- 
ceeds of the draft, was a satisfaction of 
the claim in controversy. 

In Logan v. Davidson, 45 N. Y. Supp. 
961, another case of disputed account, it 
was held that the acceptance of a check, 
accompanied by a letter stating that it 
was ‘** in full settlement of account to 
date’”’ and by a statement of the account 
as claimec by the debtor, constitutes a 
complete accord and satisfaction, though 
the creditor on receipt thereof, notified 
the debtor that the same had been placed 
to his credit, but was not accepted as a 
final payment. 

In McIntosh v. Johnson, Supreme Court 
of Nebraska, (1897) Johnson was a part- 
ner of one Morgan in the State Bank of 
Sidney, and at the time of the death of 
Morgan, there was on deposit to the cred- 
it of the county of Cheyenne the sum of 
$17,357 and the bank was _ insolvent. 
Afterwards, Johnson entered into an 
agreement with the county treasurer, by 
the terms of which the latter accepted 
certain Omaha real estate, of the agreed 
value of $6,000 and the promissory note 
of Johnson for $3,000 in settlement of 
the amount due from the bank for the 
county funds which had been deposited 
in the bank. Johnson received a receipt 
which recited that the note, when paid, 
‘*will be in full of all claims against him 
in connection of said State Bank of Sid- 
ney.” The note was subsequently paid. 
Afterwards, the successor of the county 
treasurer brought action against Johnson 
for the balance of thedeposit. Johnson's 
defense was accord and satisfaction. The 
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court refused to entertain this defense, 
holding the compromise was not binding 
for want of consideration. At the time, 
there was a liquidated amount due from 
Johnson, as surviving partner, of over 
$17,000, and this admitted liability, the 
court said, was settled by the acceptance 
of property and note of Johnson of the 
actual and agreed value of over $6,000 
less than the amount of the indebtedness. 
‘* The acceptance of part of a liquidated 
demand past due, in full settlement, is 
not a bar to an action on such demand. 
There was no consideration for the agree- 
ment to accept a lesser sum than the 
amount due; hence there is no compiete 
accord and satisfaction.” 

- The above cases afford illustrations of 
both disputed and fixed debts. Applying 
them to the draft in question, if the 
amount of the claim of Brown against 
Smith is a matter of controversy between 
them, Brown's acceptance of the draft so 
indorsed by Smith will bar him from col- 
lecting more, even though he informs 
Smith that it is not accepted in full. But 
if the amount due by Smith to Brown is 
a fixed sum, not susceptible of dispute, 
and larger than the amount of the draft, 
the acceptance of the draft by Brown will 
not preclude him from holding Smith 
liable for any balance due. 


Repayment of Check. 


NATIONAL BANK OF THE REPUBLIC, 
SALT LAKE City, UTAH, April 9, 1903. 
Editor Banking Law Journat: 

DEAR SIR:— Please decide the following ques- 
tion under this state of facts: 

Check presented through Clearing House and 
paid March 30th; customer’s account written 
up, checks returned April 1st: April 1st cus- 
tomer claims payee’s endorsement on check a 
forgery; returns check, demands money or 
credit ; check returned to bank where negotiated, 
money paid and returned to customer; bank 
negotiating check returns it with “ guarantee of 
endorsement ’’ requesting repayment; maker 
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meantime stops payment, still claiming forgery 
of payee’s endorsement ; drawee bank refuses 
to refund money to bank negotiating check. 
Was this not proper ? 


W. F. ADAms, Cashier. 


It was the proper course for the drawee 
bank to refuse payment of the check in 
question. In Utah a depositor has the 
right to stop payment of his check, and 
the bank, as his paying agent, must obey 
his instructions. Whether or not the 
payee’s indorsement has been forged is a 
question which must be settled between 
the holder of the check and the drawer 
who has stopped its payment. The fact 
that the bank has once paid the check 
and has received the money back from 
the holder, upon claim of forgery, does 
not put it under any obligation to pay the 
check over again, even though the payee’s 
indorsement is guaranteed to be genuine. 
The bank is not liable as an acceptor of 
the check. The money is still under the 
control of the depositor, and, when he 
orders payment of the check stopped, that 
deprives the bank of any authority to pay 
the holder, who must, as said, look to the 
drawer for payment in the event the 
payee’s indorsement is, in fact, genuine. 


Payment of Forged Check-—Liability to 
Depositor. 
HALLOCK, Minn., April 7, 1903. 
Editor Banking Law Journal: 

DEAR S1R:—Some time ago I noticed an 
article in one of your numbers regarding the 
liability of a bank paying a forged check. One 
of our patrons claims that the bank is solely 
responsible to the drawer of the check, while I 
contend that where the forgery is so near the 
genuine as to escape expert observation such as 
bank tellers are supposed to have, the bank is 
not accountable, and believe I am supported by 
the article in question. 

Yours very truly, 
CHAS. I. MOORE. 

The undoubted law is that a bank 
which pays a forged check is responsible 
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to its depositor for the amount, unless 
the depositor can be held chargeable with 
the payment upon some principle of es- 
toppel. It has never been held that the 
fact that aforgery is so nearly like the 
genuine signature of the depositor as to 
deceive even the expert eye of the paying 
teller, will relieve the bank. The cases in 
which depositors have been held charge- 
able are those where there has been a 
series of forgeries of the depos tor’s sig- 
nature upon checks which the bank has 
paid and returned to the depositor as 
vouchers and where the depositor, by 
neglecting to examine the forged voucher 
or vouchers first returned with the pass 
book, has been held guilty of such neg- 
ligence as to estop him from questioning 
the validity of payments of subsequent 
forged checks, and this doctrine has been 
confined to cases where the bank, itself, 
is free from other negligence than that im- 
putable to it from mistaking the signature. 

The article you refer to is probably the 
one containedin the JourRNAL for Febru- 
ary, 1903, based ona decision in St. Louis, 
where a series of checks on which the de- 
positor’s signature was forged had been 
paid by the bank and the pass book 
balanced several times without notifica- 
tion to the bank of the forgeries. It was 
held the depositor owed the bank the 
duty of verifying returned vouchers and 
would be liable for checks paid by the 
bank, without negligence on its own part, 
subsequent to the first balancing of the 
pass book. A New York decision to the 
same effect was published in the JouURNAL 
for July, 1902. 


Interest on Days of Crace. 


NATIONAL BANK OF COMMERCE, ) 
MINNEAPOLIS, MINN., April 7, 1903. | 


Editor Banking Law Journal: 

DEAR SIR :—In the issue of your Journal for 
November, 1895, you discussed in a brief way 
the right of a maker of a note payable in a State 
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whose laws provide for three days grace to | 
the note without grace and save the intercst. 
In that article the general principle was |:id 
down that no such right exists, and that the 
holder of the note can collect interest for the 
full time, including grace; but no authorities 
were quoted as to that principal point, and, in 
fact, it did not seem that it had ever been ad- 
judicated. The question was brought up re- 
cently by one of our customers, and I took the 
ground as outlined in the article mentioned. | 
would be’glad if you could throw any further 
light on the subject. Have there been any 
decisions since that article was written covering 
that particular point ? 
Yours very truly, 
CASHIER. 


We are unable to find that the question 
of the right of the maker of an interest 
bearing note to tender payment of the 
principal and interest on the day of matur- 
ity fixed by the note, and save the in- 
terest on the three days of grace, hasever 
been specifically passed upon by any 
court. We have always taken the view 
that at the present day in those states 
which still retain grace, the days of grace 
being a part of the contract so that the 
instrument is not due in fact or in law 
until the third day of grace, both parties 
are bound tothe same construction; hence 
that the maker of an instrument payable 
sixty days after date, with interest, pro- 
mises to pay the amount sixty-three days 
after date with interest for that period, 
and has no right after he has entered into 
this contract to alter its terms by shorten- 
ing the period of maturity to sixty days. 

Originally, days of grace were allowed 
to the drawee or acceptor of a bill of ex- 
change by the holder to enable him to 
provide funds to make the payment, not 
as a matter of right to be claimed by the 
drawee, but as a gratuity dependent on 
the will or inclination of the older; and 
they measured a period within which the 
holder would not be guilty of laches in 
making demand and lose recourse upon 
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prior parties in the event of non-payment. 
Afterwards, the custom of merchants, re- 
cognized by law, reduced them to a cer- 
tainty and established a right in the 
acceptor of a bill or maker of a note, to 
claim them. 

In the case of Brown v. Harraden, de- 
cided in the court of King’s Bench in 
1791, 4 Term Rep. 148, a promissory note 
was made payable on the second of Nov- 
ember. The holder demanded payment 
on that day and was refused. The maker 
pleaded a tender on the fifth of Novem- 
ber. The court held three days of grace 
were allowed him and the tender was a 
good defense. ‘The court pointed out 
that it was the practice of bankers, in 
discounting notes, to deduct interest for 
the three days, and that a decision that 
the note was due without the allowance 
of the three days of grace would involve 
all bankers in the crime of usury. The 
substance of this decision was that a pro- 
missory note was not due or demandable 
until the third day of grace and that a 
banker in discounting a note had a right 
to deduct interest for the three days 
period. 

In an early case in the Supreme Court 
of New York, Griffin v. Goff, 12 Johns. 
423, (1815) a note was payable on the first 
of December. ‘The holder demanded 
payment on the first of December instead 
of on the fourth. It was held an indorser 
was discharged. The court said that to 
fix an indorser, the holder must demand 
payment of the note when it becomes due; 
that demand of payment made before a 
note was payable was no demand—pay- 
ment might have been demanded with as 
much propriety on the day the note was 
given—and the notice to the indorser 
was a nullity. 

Many later decisions might be cited 
to the same effect: that an instrument 
carrying grace is not due until the third 
day of grace; that a demand of payment 
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before that time is before the instrument 
is due; that the taking of interest for the 
three days period is not usury; and that 
the days of grace are a part of the orig- 
inal contract of the parties. 

The law being thus developed, it would 
seem illogical to hold that a contract be- 
tween maker and holder providing pay- 
ment of an amount and interest sixty- 
three days after date—sixty days being 
the term fixed by the instrument itself 
and three added days being fixed by the 
law which enters into the contract— 
should be binding and unchangeable upon 
one of the parties only, namely the holder, 
while it might be altered by the other 
party, the maker, to the extent of hasten- 
ing its maturity three days, or abided by, 
as best suited his interests. We do not 
think the courts will ever so hold. 

Decisions have, however, been rendered 
in Louisiana and Mississippi to the effect 
that where a promissory note provides 
for interest after maturity, it will draw 
interest from the day of maturity and nor 
from the third day of grace. 

Weems v. Ventress, 14 La. 
(1859.} 

Wheeless v. Williams, 62 Miss. 369 
(1884.) 

In the Louisiana case, promissory notes 
promised to pay the amount “with in- 
terest from and after maturity at the rate 
of 8 per cent. per annum until paid,” etc. 
They were protested on the third day of 
grace. The judgment on these notes 
allowed interest from the date of matu- 
rity fixed by the notes. The makers 
claimed interest should only have been 
allowed from the date of protest. The 
court held that interest ran upon the 
notes from the day of maturity. The 
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reasoning of the court was as follows: 
“If the nature of days of grace becon- 
sidered it is clear that when a note bears 
interest {from maturity, the holder is en- 
titled to interest on the days of grace. 
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The elementary writers upon bills of ex- 
change and promissory notes state that 
days of grace were probably originally in- 
troduced by the usage of merchants, in 
the first place, to enable the acceptor of 
a billthe more easily to make payments 
of his acceptances as they became due, 
which, as the paynients were all to be 
made in gold and silver, might sometimes, 
from the occasional scarcity of the prec- 
ious metals, become a matter of no small 
difficulty and embarrassment; and in the 
next place to point out to the holder 
-what time he might reasonably grant to 
the acceptor for such payment without 
being guilty of laches, or endangering his 
right of recourse, upon the ultimate non- 
payment of the bill by the acceptor, 
against the other parties thereto. The 
usage, which was at first probably dis- 
cretionary and voluntary on the part of 
the holder, became afterwards a right, 
and was also applied to promissory notes. 
The origin of days of grace was, then, 
not to diminish the obligations of the 
debtor, and to enable him to have the use 
of the money, without interest, for a cer- 
tain time after the bill or note became 
due; but it was to facilitate him in pro- 
curing the means of liquidating it by the 
granting of a certain time, which varies 
in different commercial countries. The 
note is really due when the days of grace 
commence, for they cannot begin until 
it has matured on its face. When, then, 
as in the case at bar, the notes bear in- 
terest after maturity, the interest runs 
from the time they matured upon their 
face, and not from the time they are 
made to mature by the days of grace. 
The money is understood to be loaned 
for the length of time accorded by the 
days of grace beyond the time specified 
in the note, and it is not to be supposed 
that the debtor is to have the use of the 
money for this additional time for nothing. 
The days of grace were not accorded to 








LAW JOURNAL. 


diminish the force and effect of the origi- 
nal contract, to lessen the rights of the 
creditor, or to enable the debtor to have 
the money for this additional time, with- 
Out paying interest. 

“In the banks of New Orleans it is 
customary in discounting notes to charge 
interest for the days of grace. The rea- 
son why interest is due upon the days of 
grace is that although by the commercial 
law the bill or note may not be demand- 
able for a certain time after its apparent 
maturity upon the face thereof, yet that 
it did really become due at the time des- 
ignated in the obligation, but by a tacit 
consent between the parties, the money 
is considered to be lent for the additional 
number of days accorded as days of grace 
in the country where the bill or note is 
made payable * * *. When a note mat- 
ures upon its face it is in reality due; 
but by tacit contract between the parties 
an extension of time is granted. But al- 
though this is understood at the time of 
the execution of the obligation, yet the 
note becomes due at the time specified in 
it; and by the tacit contract, the 
consideration of the obligation is 
loaned for the additional time of the 
days of grace, so that it, in fact, becomes 
demandable at the time of the expiration 
of the second or tacit contract.” The 
Chief Justice dissented saying: “I can- 
not think that the promissory note pay- 
able to order matured so as to bear in- 
terest before the expiration of the last 
day of grace.” 

In the Mississippi case the court said: 
**On a note payable on a certain day and 
bearing interest after maturity, interest 
begins to run on the day named, although 
for the purpose of suit the note does not 
mature until the expiration of the days of 
grace;”’ and itcited as its authority for 
so holding, the Louisiana case of Weems 
v. Ventress. 

We do not see anythingin these cases 
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which will support a claim of right of 
the maker of an interest-bearing note to 
pay on the day of maturity fixed by its 
terms and save interest on the three days 
of grace if he should make such a choice. 
The notes involved in the Louisiana case 
were not payable with interest before 
maturity, but promised to pay interest 
after maturity; and viewing the nature of 
days of grace, the court held that the 
holder was entitled to interest for these 
days and should not be deprived of it by 
a construction which would make the note 
mature only at the end of those days. 
But the court at the same time says that 
‘* By the tacit consent between the par- 
ties the money is considered to be loaned 
for the additional number of days accorded 
as days of grace;”’ that ‘‘by the tacit 
consent of the parties an extension of 
time is granted ”’ and that “ this is under- 
stood at the time of the execution of the 
contract, ”’ etc. 

If we base a conclusion solely on this rea- 
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soning, then, parties who by tacit consent 
at the time a loan of money and promise ot 
pay the amount with interest is made, 
agree that the money is not to be demand- 
able or payable on the precise day of 
maturity fixed in the obligation, but is to 
be demanded and paid and is to be loaned 
and interest charged for three additional 
days, are both bound by itsterms. The 
holder, on the one hand, cannot demand 
payment before the expiration of the three 
days and the maker, on the other hand, 
cannot tender payment before that time 
and of a less amount than originally fixed 


-—that is unless the other party consents. 


We still adhere, therefore, to our origi- 
nal opinion that the maker of an interest- 
bearing note which carries grace, has no 
right to tender the amount and compel 
the holder to accept it on the day of matu- 
rity fixed in the note and thus save three 
days interest. He cannot of his own 
motion and without consent of the holder, 
make such a qualification of his contract. 


A MODEL BANK AUDIT. 


The method of examination of the affairs of 
a bank by independent public auditors is adopted 
by many of the progressive institutions, but has 
not, as yet, become general. The following re- 
port of the American Audit Company of New 
York, made to the president and board of di- 
rectors of the American National Bank of In- 
dianapolis, affords an illustration of this method, 
as well as an exceedingly strong and conserva- 
tive condition, coupled with progressive man- 
agement of the bank examined. The report, 
dated February 24, 1903, and addressed to the 
president and directors of the bank, and signed 
by the resident manager of the American Audit 
Company, at Chicago, states: 

“ We beg to submit herewith a report of a 
complete examination of your Bank as of Janu- 
ary 31St, 1903. 

* The entire cash was counted, found correct, 
and contained only $14.34 Cash Items other 
than Exchanges for Clearing House. 

The loans and discounts were in accordance 
with the books and contained only three notes 
past due, amounting to $185.00. Over 73 per 


cent. is secured by ample collaterals, those with 
personal security being for moderate amounts. 
No loans exceed the legal limit. 

* The Bonds other than U.S. Bonds, amount- 
ing to $767,910,50, were carefully investigated, 
and found to include only those of the highest 
grade, all carried well within the present market 
value, and none yielding over 4 per cent. per 
annum, except one lot of $i2,500.00. 

“The Individual Deposit Ledgers were in 
balance—total Overdrafts, $576.02. Accounts 
with all other banks were verified by corres- 
pondence. 

“The Strictly Quick Assets exceed 85 per 
cent. of Deposit Liabilities. It is noteworthy 
that the Deposits include no State, County or 
City funds. In 2524 Individual Deposit ac- 
counts and 176 Bank Deposit accounts, only 
two Balances reach $100,000.00, viz: one of 
$150.155.06 and the other $101,215.86. The 
strength of your bank is enhanced by the ab- 
sence of large Individual Accounts in your de- 
posits 

“ The thorough organization of your bank is 
commendable to depositors and stockholders 
for the carefully devised safeguards, the strict 
attention to every detail, and the conservative 
statement regarding undivided profits.” 
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ALEXANDER HAMILTON CHAPTER. 


POINTS OF LAW DISCUSSED AT MEETING HELD APRIL 8. 


Mr. L.—Is a check simply payable to John 
Jones, without the word “order,” a negotiable 
instrument ? 

Mr. P.—It is not. To be negotiable, it must 
contain words of negotiability, such as payable to 
the order of John Jones, or John Jones or order. 

Mr. L.—What is the reason for requiring the 
word “ order?” 

Mr. P.—The word “ order” signifies the in- 
tention of the drawer to make the instrument 
negotiable. A man may make his check or 
note payable to John Jones and not desire or 
intend that it shall be negotiable. He may want 
to reserve the right to stop, or refuse, its pay- 
ment in case anything should come up after he 
has given the instrument which would justify 
him in so doing. If it is payableto John Jones 
only, any assignee of John Jones would 
take no better right that John Joncs himself 
had. But wherea man draws an instrument 
payable to the order of John Jones, he then con- 
fers the negotiable quality upon it,—he assumes 
the liability of maker or drawer of a negotiable 
instrument—and although he may have a good 
defense as against John Jones, this would not 
prevail against any holder in due course to 
whom John Jones had indorsed it. The nego- 
tiable quality enables the payee to negotiate it, 
as good for so much money, free from maker’s 
defenses. You see the difference—a man in 
giving a check or note may not always desire 
that it shall be negotiable, and if he makes it 
payable to John Jones without words of nego- 
tiability, such as the word “ order,” he accom- 
plishes that object. 

Mr. L.—If a check reads “ pay to John Jones 
the bearer” is it payable to any bearer or only 
to John Jones ? 

Mr. P.—I have answered that question at a pre- 
vious meeting. It is payable to John Jones only. 

Mr. L.—Would the words “pay to John 
Jones, the bearer,” be a waiver of identification 
by the depositor, so that the bank could pay 
any man who presented the check and said he 
was John Jones? 


Mr. P.—That is a question I have never con- 
sidered, whether the depositor writing that John 
Jones is the bearer is equivalent to identifying 
the holder of the check as John Jones, so that 
if the bank paid the check to one other than 
John Jones it would be protected as against the 
depositor—whether the depositor would be es- 
topped from claiming that the bearer was not 
John Jones. It would doubtless be the safest 
thing for the bank to require identification. 

Mr. M—A man keeps two accounts, say of 
$100 each, one in the Mount Morris Bank and 
one in the Hamilton Bank. He gives his check 
for $50 on the Mount Morris Bank. After- 
wards the depositor stops payment of the check. 
The payee knows this, so he takes the check, 
strikes out ‘* Mount Morris Bank,” and writes 
over it “ Hamilton Bank ” and obtains payment 
from that bank. Would the Hamilton Bank be 
protected in such a payment ? 

Mr. P—No. That is a case of fraudulent 
alteration. The altered instrument would con- 
fer no authority on the Hamilton Bank to pay 
the money. It would be the loser. 

Mr. M—Bat often a man will draw a_ check 
on a bank and use the blank form of another 
bank, by striking out the name of the bank on 
the blank and writing over it the name of his 
own bank. Checks of that kind are often paid. 
Would it be necessary in every such case for the 
bank to make inquiry of the depositor ? 

Mr. P—That would depend, of course, on 
whether , the bank wanted to take the risk. 
Probably in the large majority of cases those 
checks are valid, but the instance you have just 
cited shows that there is a risk in paying such 
a check. While the depositor’s signature was 
genuine, the name of the drawee bank was not. 

Mr. D—We have had such cases, but we in- 
variably telephone or inquire of the depositor 
and verify the correctness of the order. 

Mr. R—We had a case where checks were 
used of a bank that had gone out of existence. 
The depositor had the name of our bank in- 
serted with a rubber stamp. When the first of 
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such checks was presented, we communicated 
with him and found it was all right, so after- 
wards we paid the checks. 

Mr. P—Undoubtedly the only absolutely safe 
practice, where the name of one bank is sub- 
stituted for another, is to communicate with the 
drawer before paying the check. 

Mr. D—Where a note is made payable at a 
bank and it is presented in the forenoon and is 
refused for want of funds and is then immed- 
iately afterward presented by a notary, can it be 
protested before 3 o’clock? The practice, of 
course, is to protest after 3, butcan it be done 
before ? 

Mr. P—Yes, it can be protested immediately, 
but of course the maker of the note has the 
whole of the day in which to pay it; if he tenders 
the money to the holder any time during the 
day, it will nullify the protest. 

Mr. D—Suppose the maker brings the money 
in and deposits it in bank about 2 o'clock ? 

Mr, P.—That will not help him, as the check 
has already been presented at the bank and 
need not be presented there again. The teller 
should make a memorandum of who holds the 
note and the maker should take the money to 
the holder, 

Mr. D—Do you not think it would be a wise 
precaution for the teller, for his own protection, 
to make a memorandum of the hour of the day 
at which the note was presented and of the 
hour at which the maker brought in his deposit? 
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A man might claim that he had deposited the 
funds before the note was presented, and try 
and hold the bank liable for dishonoring it, and 
this would get the teller into trouble. 

Mr. P—Yes, that would seem to be a necessary 
precaution in view of the fact that a note made 
payable at a bank can be protested, after dis- 
honor, at any time during the day before 3 
o’clock and need not be again presented at the 
bank. Ifthe depositor’s account showed he 
had a sufficient credit on that day, there would 
be nothing to show that the deposit had not 
been made before the note was presented and 
protested. The depositor might go into court 
and say: “ Here is my bank book, showing that 
I deposited $500 on March 8th, notwithstand- 
ing which my note for $400, payable at the bank 
on that day, was protested, and I claim damages 
from the bank for wrongful dishonor.” It being 
customary to protest notes at the close of bank- 
ing hours, and a considerable period of time 
having elapsed since the transaction occurred, 
the exact hour, respectively, of the present— 
ment and of the deposit would have passed 
from the teller’s memory, and presumptively a 
case would be made out against the bank, as 
a certificate of protest does not have to show 
the hour at which demand of payment was 
made. This would be guarded against by a 
teller’s memorandum of the hour of present- 
ment of the note, and of the later hour at which 
the deposit was made, as you suggest. 


DEBATE ON ASSETS CURRENCY. 


An interesting and instructive debate was held 
at Knabe Hall, New York City, on the evening 
of March 25th, between members of Alexander 
Hamilton and New York Chapters of the 
American Institute of Bank Clerks. Alfred M. 
Barrett, President of Alexander Hamilton Chap- 
ter, was chairman of the meeting. The large 
hall was filled by an appreciative audience, 
which frequently applauded the telling points 
made by the speakers. 

The subject of the debate was: Resoived, 
That National Banks be permitted to issue cur- 
rency based on their general assets. 

The affirmative was championed by Alexander 
Hamilton Chapter; the negative by New York 
Chapter. Speakers for the affirmative were W.E. 
Stevens, of the Dollar Savings Bank; G. Law- 


rence Pegram, of the Colonial Bank, and Richard 
A. Purdy, of the Madison Avenue branch of the 
Mechanics & Traders’ Bank. For the negative, 
O. H. Cheney, of the Garfield National Bank ; 
Orrin R. Judd, of the Knickerbocker Trust Com- 
pany; J. A. Martine, of the National City Bank. 

The judges of the debate were Mr. Horace 
White, author of ‘Money and Banking;” Clarence 
D. Ashley, LL.D., Dean New York University 
Law School, and Bradford Rhodes, President of 
the Thirty-fourth Street National Bank. 

At the conclusion of the debate, Mr. Horace 
White, for the judges, announced that they had 
been greatly impressed with the thoroughness 
of the discussion, and had reached the conclu- 
sion, unanimously, that the affirmative had the 
best of the argument. 
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REPORT OF NEW JERSEY BANKS AND TRUST COMPANIES. 


The annual report of the Commissioner of 
Banking and Insurance relative to savings 
banks, trust companies and state banks of dis- 
count and deposit for the year 1902 has been 
received. The trust companies are the most 
numerous, there being fifty-five of these institu- 
tions carrying deposits of $82,593,108 and total 
resources of $113,392,760. Next in number are 
the savings banks, there being twenty-seven of 
these institutions with deposits of $71,915,834 
and resources of $79,569,657. There are six- 
teen banks of discount and deposit, carrying 
deposits of $8,272,678 and total resources of 
$11,164,785. The number of institutions re- 
porting shows an increase of nineteen for the 
year. The resources have increased 28 per 
cent. and the deposits 25 per cent. Adding the 
$142,102,051 total resources and $87,352,683 
total deposits of the 125 national banks as shown 
by the report to the Comptroller on November 
25th, the whole number of banking institutions 
in the state is 223, with combined resources of 
$346,229,253 and deposits of $250,134,303. As 
the report was closed, advice was received of 
the appointment by the Comptroller of the Cur- 
rency of areceiver for the First National Bank of 
Asbury Park which did business in the same 
building and was more or less affiliated with the 
Monmouth Trust & Safe Deposit Co., of which 
company a state examiner was placed in charge. 

Speaking of general conditions, the Commis- 
sioner says that the savings banks, trust com- 
panies and banks of deposit and discount, with 
hardly a single exception, have prospered during 
the year. The most striking feature of the 
data presented is the very large increase in the 
deposits, resources and number of trust com- 
panies, which far exceeds the growth of any 
previous year. Notwithstanding the great gains 
by these companies and the many new ones in 
the field, the returns of the savings banks show 
the same large proportionate increase in num- 
ber and amount of deposits as in preceding 
years which, the Commissioner points out, seems 
to negative the assertion that their business is 
being hampered or taken away by the trust com- 
panies. 


Speaking of the relative field occupied by the 
trust companies and savings banks and whether 
the former are encroaching on the business of 
the latter, the Commissioner says: 

“ Every trust company is expressly authorized 
by law to receive deposits on interest, and it is 
doubtless true that a considerable proportion of 
their deposits is composed of what substantially 
are savings bank accounts, but it is also true that 
the greater portion are business accounts which 
savings banks could not get or in any event are 
not organized to hold. Both classes of institu- 
tions are recognized by the law, and itis neither 
the desire nor province of this department to 
laud or disparage either—as a class. While en- 
dowed with savings bank powers, a trust com- 
pany is nevertheless not a savings bank, which 
under existing laws is an institution without 
capital and governed by much more stringent 
regulations as to investments and loans. On 
the other hand the trust company has the secu- 
rity afforded by its capital stock. Some of the 
trust companies, particularly the newer ones, 
acting apparently within-what they believe to be 
their lawful powers and not with the intention of 
violating any law, have advertised in a manner 
calculated to create the impression that they 
were savings banks, contrary to the provisions 
of the general savings bank act of 1876 pro- 
hibiting other kinds of institutions, except banks 
and deposits companies then authorized by law 
to receive deposits at interest, from advertising. 
soliciting or receiving deposits as a savings 
bank. Upon being admonished to that effect 
the companies generally have signified their 
willingness to abandon the practice. In indivi- 
dual cases, however, it is insisted by counsel 
that the companies are not exceeding the pow- 
ers conferred upon them by the trust company 
law, and it is probable that the courts may be 
called upon to decide the question, or possibly 
there may be further legislation upon the sub- 
ject. In the judgment of this department it 
would be unwise, as well as unfair to the sav- 
ings banks, which have long been recognized as 
of great value and usefulness, and asa rule have 
well served the purposes of their organization, 
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to do away with the prohibition above men- 
tioned. So long as we are to have this separate 
and distinct class of institutions and retain the 
restrictive statutes enacted for the security of 
their funds, it is but right that the law should 
protect them at least to the extent of not per- 
mitting institutions of a different class from 
holding out to the public that they are savings 
banks; nor is it essential to the success of a 
genuine trust company or commercial bank that 
it should resort to such methods.” 

Since this report, a decision has been rendered 
by Vice-Chancellor Pitney of Newark which 
has an important bearing upon the respective 
relations of trust companies and savings banks. 

A suit was begun and a temporary injunction 
obtained to prevent the directors of the Bloom- 
field (N. J.) Savings Institution from allowing 
that institution to become absorbed by the 
Bloomfield Trust Company. The suit was 
brought by a depositor who alleged that in the 
summer of 1902 the individual defendants, 
eleven in number, being the officers of the sav- 
ings institution, organized themselves, with two 
other persons, into a trust company, of which 
William H. White is president and the others 
are directors, and of which Joseph H. Dodd is 
treasurer, the men named holding the corres- 
ponding positions in the savings bank. 

It was further alleged that they opened a 
banking office in the rooms of the defendant 
corporation and conducted their business as a 
trust company over the counter of the savings 
institution. Another allegation was that as 
managers of the savings institution, in Decem- 
ber, 1902, they took proceedings to wind up its 
affairs and distribute its assets, not including 
its good will, among its depositors, and took 
measures to induce all its depositors to deposit 
all there money with the trust company, thereby 
trying to appropriate to the latter company the 
benefit of the good will and established reputa- 
tion of the savings institution. 

In his opinion the Vice-Chancellor said:— 
“The question involved in the record is of the 

THE merging of the Seventh National with the 
Mercantile National Bank took effect formally 
on April 9. The increase of the capital stock 
of the Mercantile from $1,000,000 to $3.090,000 
and the surplus from $1,000,000 to $5,000,000, 
which had been authorized by the stockholders, 
was also carri-d out on that date. 
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greatest importance, not so much to the parties 
of this cause as to the public at large, and es- 
pecially to those citizens who believe that the 
savings bank system of this State is of great 
value to the public at large.” 

The opinion adds that if the present effort is 
successful it is within the absolute power of the 
managers of every savings institution in this 
State to wind up their several institutions, divide 
among the depositors the net value of the assets, 
not including the good will, and, by the simple 
process of the organization among themselves, 
to be located in the very building and to be 
managed by the very same officers as those of 
the expiring savings institution, appropriate to 
themselves the good will thereof, amounting in 
the aggregate to the value of many millions of 
dollars, and at the same time practically destroy 
the whole system. 

The principal question, the opinion declares, 
is “* Have the defendants been guilty of breach 
of trust ?”’ and then the Vice-Chancellor goes 
on to say:—‘“ The result I reach from a con- 
sideration of judicial utterances in connection 
with our schemes of legislation on the subject 
is that these defendants occupy a position as 
of holders of a pubiic trust of a benevolent 
nature, and that their plain and imperative 
duty is to preserve, promote and foster with 
reasonable zeal the object of the trust, and 
to avoid assuming any attitude hostile or 
destructive thereto. 

“ They had no more right by any sort of con- 
trivance to destroy the entity of the corporation 
by transferring to themselves its most valuable 
asset, its good will, than an ordinary trustee 
has to purchase the property himself, though 
paying a fair price for it The destruction of 


. the corporate entity was a breach of trust, and 


the appropriation to themselves of its good will 
was another, unless justified by legislation.” 

The court granted a continuance of the tem- 
porary injunctio:, and it is probable that the 
effort to turn the savings bank into a trust com- 
pany will be abandoned. 


A MEETING of stockholders of the National 
Broadway Bank has been called for April 21 to 
vote on the proposition of merging that institu- 
tion with the Mercantile. The deposits of the 
Mercantile after the merging of the three in- 
stitutions will be approximately $26,000,000. 
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AMONG THE BANKS. 


In the report to the Comptroller, April 9, the 
deposits of the National Citizens’ Bank of New 
York reached the proud figure of $8,073,393, 
and on the same date the surplus and undivided 
profits were $649,235. This shows an increase 
of deposits since February 6th of $662,855. The 
growth of the National Citizens reflects much 
credit on the present management, which is 
composed of Edwin S. Schenck, President; 
Ewald Fleitmann, Vice-President; Henry 
Dimse, Cashier; Nelson A. Reynolds, Assistant 
Cashier and Albion K. Chapman, Assistant 
Cashier. Mr. Fleitmann, the Vice-President, is 
not an active officer. The Board of Directors 
is composed of some of New York's leading 
bankers and wholesale merchants. They are: 
Francis M. Bacon, Jr., Daniel A. Davis, L. F. 
Dommerich, Ewald Fleitmann, Wm. Halls, Jr., 
Pearson Halstead, Robt. B. Hirsch, Jacques 
Huber, Arthur L. Lesher, Augustus F. Libby, 
Elkan Naumburg, Edwin S. Schenck, Emil 
Seyd, Jr., James Stillman, Frederick Southack, 
Henry B. Stokes and Edward A. Walton. 


One of the most important mergers of bank- 
ing institutions that has occurred in recent 
years in Cleveland is that of the Colonial Nat- 
ional Bank and the State National Bank. Both 
of these institutions have always been classed 
among Cleveland's successful national banks. 
The State has a capital of $500,000 and surplus 
and profits of about $140,c00o. The capital of 
the Colonial is $1,500,000, and surplus and 
profits of about $675,000. 

Itis understood that the name of the new 
bank is to be the Colonial State National. The 
official staff will be arranged as follows: M., A. 
Bradley, President of the State, will be the 
President of the consolidated institution; H. C. 
Christy, President ot the Colonial will be chair- 
man of the board of directors; H. C. Ellison, 
the Vice-President and active head of the State 
will be the first Vice-President; J. F. Harper, 
the active manager and Vice-President of the 
Colonial, second Vice-President; H. R. Sanborn, 
cashier of the State, and W. A. Hawgood, 2nd 


Vice-President of the Colonial, third and fourth 
Vice-Presidents; George A. Coulton, Cashier 
of the Colonial, will retain that position, and 
B. A. Bruce, and W. E. Ward will be assistant 
cashiers. 


One of the oldest and best known banks in 
Pittsburgh is the Iron City National Bank. It 
was organized in 1857 as a State bank and re- 
organized in 1864 asa National institution, It 
has always been closely allied to the best busi- 
ness interests of the city, and has held a high 
place in the esteem of the banking fraternity 
throughout the country. Recently some of the 
older stockholders withdrew from the institu- 
tion, transferring their stock to more active ele- 
ments in the business affairs of the city, and 
causing the infusion of new blood to an extent 
that will no doubt prove beneficial. The new 
Board of Directors have elected Joseph R. 
Paull, President and George F. Wright, Vice- 
President and Cashier. Mr. Paull is well-known 
in banking circles as the cashier and manager 
for seven years of the City Deposit Bank, which 
institution he raised from comparative insigni- 
ficance to prominence, and placed it upon a 
much better paying basis. Surrounded by one 
of the strongest board of directors in the city, 
and equipped with a ripe experience and a wide 
range of vision in business affairs, Mr, Paull 
will undoubtedly succeed in placing the old 
Iron City in the front rank of financial institu- 
tions in Western Pennsylvania. Mr. Wright 
has been connected with the bank for a third of 
a century, is well and favorably known in the 
banking world, and has an excellent standing in 
the business community. The Board of Direc- 
tors is as follows: Joseph R. Paull, president; 
George F. Wright, vice-president; W. N. Frew, 
president board of trustees of the Carnegie 
Institute; J. E. Ash, of the firm of Ash & Bald- 
win; Joseph R. Woodwell, of the Joseph R. 
Woodwell Company; C. F. Holdship, president 
ofthe Pittsburg Supply Company; T. A. Gilles- 
pie, president of T. A, Gillespie Co.; J. Dennis- 
ton Lyon, of N. Holmes & Sons; Dallas C. 
Byers, president of the A. M. Byers & Com- 
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pany., incorpoated; George T. Oliver, presi- 
dent of the Oliver Iron & Steel Company: I. W. 
Frank, president of the United Engineering & 
Foundry Company; W. H. Seif, president of 
the Pittsburgh Times Publishing Company, and 
C. M. Logue, president of the United States 
Cigar Company. 

The latest report of the condition of the bank 
shows the capital to be $400,000; surplus and 
profits, $349,780; gross deposits $2,602,234; 
total resources, $3,413,901. 


J. D. Miller, for two years Assistant Cashier 
of the City Deposit Bank of Pittsburg, has been 
elected cashier to fill the vacancy caused by the 
resignation of J. R. Paull, who has accepted the 
Presidency of the Iron City National Bank. 
Mr. Miller has been connected with the bank 
for seven years, receiving his initial training in 
the banking business in the well-known 
private banking house of T. Mellon & Sons, 
now the Mellon National Bank. He is a banker 
by nature as well as training, a fact that is 
strongly demonstrated in his application to the 
business and the manifest congeniality which 
the business has for him. He will be assisted 


NATIONAL BANKS 


The entire resources of the seven local na- 
tional banks now amount to $39,622,537.23, 
which is a net gain of $6,563,956 49 for the year. 
These gains have been made by the different 
banks as follows, and in this connection it is fair 
to say that the Union National did not begin 
business until last December: 

GAIN IN RESOURCES. 


American . .$3,366,333 | Columbia . . 
Indiana. .... 1,060,476 | Fletcher... 
Union....... 694,461 | *Merchants. 
Capital..... 685.546 | _*Decrease. 
GAINS IN TOTAL DEPOSITS, 

The banks have gained $4,047,024.86 in total 
deposits, which now amount to $31,881,492.71. 
The gains made in this item by the different 
banks are: 


American . . $1,483,647 | Union ..... 
Indiana.... 1,007,664 | Fletcher ... 
Capital.... 613,358 | *Merchants. 
Columbia... 482,720 *Decrease. 


GAIN IN INDIVIDUAL DEPOSITS, 

In the matter of individual deposits the net 
increase was over one and a quarter millions. 
This is due in a measure to the increase in 
the population and also to a prosperous business 
year. Individual deposits may fluctuate many 
thousands from day to day without much sig- 


570,147 
214,897 
27,906 








444,461 
108,253 


93,081 
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by Charles M. Corbitt, who has been promoted 
from the position of teller. 


The progress of the People’s National Bank, 
of Pittsburgh, during the past three or four years 
has placed it among the leading banks of the 
Middle West. Its last report to the Comptroller, 
April 9th, 1903, showed that ics deposits had 
increased from $5,800,000 to $9,821,000 since 
1900, and that it had added $147,000to its sur- 
plus and profit account in the same period. It 
has loans amounting to $8,733,139, has a capi- 
tal of $1,000,000, surplus and profits aggrega- 
ting $1,355,831, and resources reaching a total 
of $12,669,289. Since its organization in 1865 
it has paid in dividends $2,830,000. The Peo- 
ple’s National is in the hands of men as _ well- 
known for their progressiveness as for their 
conservatism. The President is Mr. A. E. W. 
Painter; Vice-President and Cashier, Robert 
Wardrop; Second Vice-President, D. E. Park; 
Assistant Cashier, W. Dwight Bell; Second 
Assistant Cashier, Hervey Schumacher. The 
bank has practically doubled its deposits and 
resources since Mr. Wardrop assumed the 
cashiership in 1899. 


IN INDIANAPOLIS. 


nificance. The gain of $1,318,634.22 since 
April 30, 19¢2, was distributed as follows: 


American . .$1,054,793 | Union..... 155,961 
Capital.... 521,412 | *Merchants. 64,892 
Indiana.... 351,582 | *Fletcher.. 242,869 
Columbia... 234,883] * pecrease. 


The seven banks show an increase in loans 
and discounts of $2,240,047.66, the total amount 
carried being $16,512,449. 

EARNINGS FOR YEAR. 


The banks show earnings for the past year 
above dividends, expenses, etc., of $385,951.34. 
The four older banks have paid $300,000 during 
the past year, none of the three younger banks 
having yet declared dividends. 

The increase in surplus and undivided profits 
was distributed as fcllows: 


American .. ..$237,169 | Capital ....... 
Merchants’... 54,661 | Columbia..... 12,426 
Indiana 52,711 | Fletcher...... 6,743 


The large gain shown by the American is at- 
tributable to the premium of $25 per share on 
the 6,500 shares of new stock issued last year, 
which premiums went to the surplus fund. The 
American shows nearly $75,000 net gain, al- 
though until last August the capital stock was 
only $350,000. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending April 12, 1902, and April 11, 1903, respectively; 
together with a computation of the proportionate increase or decrease of deposits for the year: 





Banks. 


Loans. 
1902 





Bank of N. Y.,N.B.A.... 


Manhattan Co 


National City 
Chemical National 
Merchants’ Exch. Nat 
Gallatin Nat 


Nat. Bank of Commerce... . | 


National Broadway 
Mercantile National 


Nat. Bank of N. A 
Hanover National 
Irving National 

National Citizens’ 


Corn Exchange 
Oriental 

Imp. & Traders’ Nat 
National Park 


Central 
Second National 
First National 


German-American 
Chase National 
Fifth Avenue 
German Exchange 


Bank of Metropolis 
West Side Bank 


First National, Brooklyn. . 


Liberty National 


N. Y. Produce Exchange... 


New Amsterdam Nat 
Astor National 
Western National 


_Totals....... Terr - . . $891.482,300 '$902.779.5C0 | $949.612,800 |3884.830.800 


+t United States Deposits included, $37,277,900. 


$ 17,853,000 |$ 16,015,000 | $ 


21,583,000 | 
14,230,300 | 
13,677,000 | 


20,796,400 
5,026,000 
112,247,000 
23,818,300 
4,999, 100 


8,819,200 | 
1,682,200 | 


2,925,000 
1,020,700 
4,628,200 
30,070,000 
74,584,400 
7,402,500 
15,178,300 
2,936,000 


6,085,900 | 


2,225,600 
16,862,600 


48,563,500 | 


6,188,500 
2,686,100 
6,449,900 


24,008,000 





4.384.000 | 


3,638, 300 | 


1,986,000 | 
23,990,000 | 
5347 3,000 | 

1,251,400 | 
20,7 19,800 | 


11,020,000 | 


9,523,000 
78,984,600 


5.115.400 | 


2,858,00c 
3,821,200 
3,706,800 
40,372,900 
9,662,800 





2,410,400 | 
2,989,600 | 
11,114,900 | 


7,782,100 


2,286 yoo | 
7:97 2,200 | 
2,g02,000 | 
13,659,000 | 
4,252,000 | 
7,690,000 | 
4 543,600 | 
8,024,200 | 
| 4:235,400 | 
| 40,565,500 | 


Loans. 
1903 


20,992,000 | 
12,256,000 | 
12,185,G00 | 
18,896, 300 | 
4,458,000 | 
131,711,400 
24,641,800 
4.924.900 
7,906,800 
2,690, 300 
3,634,000 | 
2,168,300 
4.779,000 | 
28,45 3,000 
68,516,700 
6,490,60C | 
18,318,200 | 
3.258,600 
5,697,500 
2,198,400 | 
14,631,900 | 
46,597,300 | 
5,791,000 | 
6,11 3,000 
2,690.800 | 
6, 382,400 | 
5,891,800 | 
24,460,000 
2,250,700 | 
22,513,000 | 
55,181,000 | 
1,189,100 
17,216,500 | 
10,074,000 | 
9,335,000 | 
76,681,400 | 
5,657,700 | 
2,738,000 | 
4,089,900 
3,534,200 
37,561,300 
9,336,700 
2,795,700 
3.413.300 | 
10,200,400 
7,529,300 
2,472,700 
8,059,600 
3,308,000 | 
12,476,000 | 
4,401,000 | 
9,288,800 | 
4,368,700 | 
6,813,700 
4,584,000 
52,959,800 








Deposits. 
1902 


17,341,000 
24,438,000 


16,546,800 | 
14,048,000 | 


23,311,600 
4,825,000 
24,155,200 


23,630,500 | 
5,285,600 | 


15,827,500 | 


55,935,500 


4,596,000 | 


6,288,900 
3,181,300 
6,979,200 
4,199,000 


| tDeposits. Per Cent. of 
1903 Inc. Dec. 


$ 14,242,000 
23,088,700 
13,821,000 
12,394,000 
20,429,700 
4,357,000 

| 113,673,600 

24,039,000 

S.276,000| .... 

5,548,900 | 

3,309, 100 


| 
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29,052,000 | 


1,844,000 | 


22,060,000 


68,538,000 | 
1,428,700 | 


22,815,000 
13,718,000 


10,37 3.000 | 
74,113,200 | 


5,018,700 
3,138,000 
4,877,800 
3.629,600 


49,079,900 | 
10,752,400 | 
3,209,500 | 
4,836,200 | 


12,563,900 
8,109,700 


2,452,600 

9,130,600 | 
3.070,000 | 
16,47 3,000 | 
4.540,000 | 
7,676,100 | 


4,573,600 


8,933,300 | 


4,143,000 


47,682,400 | 
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44,718,800 
10,247,700 
3,610,500 
5,159,700 
10,927,Q00 
7,664,100) .... 
2,562,900 | 
9,304,900 
3.51 1,000 
14,438,000} .... 
4,717,000 | 
7,765,600 | 
4,146,000 | 
7,629,900| .... | 
4,435,000} 7.0.... 
53952.100) 13.1).... 
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